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Preface

Micro Small and Medium Enterprises (MSME) sector is the backoone of the
Indian economy providing 11 crores employment and 28 percent share in
national GDP. Giving due cognizance to its importance, the Government of
India, particularly since last six years, has given special focus on promotion
of competitiveness in the sector which has yielded positive results. The
Government is further expecting the sector to become a torch bearer in the
fulfilment of national policy objective to make India a US $ 5 trillion economy.
Accordingly, the Ministry of MSME, Government of India intends to provide an
enabling environment to MSME sector to further generate another 50 million
jobs and increase total productivity toUS $ 2.5 trillion by the year 2025.

Itis in this context, that Ministry of MSME decided to review the Act with respect
to higher productivity and competitiveness in the sector and constituted a
working group to deliberate on the subject and suggest corrective measures
taking into account various reports and studies available on the subject including
the most recent report of Shri U.K. Sinha Committee of RBI (Reserve Bank of
India).

The working group met twice on 14" January, 2020 and 26th February, 2020
wherein members provided useful insights on the issues and deliberated on
the specific measures to be identified for modifications in the Act. In addition,
a World Bank mission visiting India on the MSME issues also had detailed
discussion at lIPA. Further, | had several meetings with the senior officials in the
Ministry, industry leaders and other professionals.

This report presents a comprehensive gist of these combined efforts to
brainstorm on the issue and point out areas of modification. These include
definition, registration, minimising delayed payment and ease of doing
business. | am thankful to each of the members of working group, officials in the
Ministry of MSME particularly Dr. A.K. Panda, IAS, Secretary, MSME and Shri Ram
Mohan Mishra, IAS, Special Secretary and Development Commissioner, MSME
and their senior colleagues, Members of Association of MSMEs who provided
their views on the subject. | am sure that this report provides a set of points for
modification in the Act and gives the option to the government to firm up its
approach on the subject. | am grateful to My IIPA team led by Prof. K.K. Pandey,
Prof. Geethanjali, Nataraj, Dr. Sachin Chowdhry and Dr. Sapna Chadah for the
valuable contribution. The report is an important resource material to further

deliberate on the subject.
;/

(S.N. Tripathi)
Director, |IPA
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Introduction

The Ministry of Micro Small & Medium Enterprises (herein after MoMSME) constituted
a Working Group to study the need for changes in Micro, Small and Medium Enterprises
Development Act, 2006 (MSMED Act, 2006) under the chairmanship of Shri S.N.
Tripathi, IAS, and to deliberate on MSMED Act, 2006 to address a long pending demand
to promote competitiveness among MSME. (Annexure 1)

It was noted that MSMED was a comprehensive enactment to promote entrepreneurship
culture in the country by promoting enterprises for job creation and gainful employment
of a vast majority of skilled and unskilled workers at the lowest possible price. Since
2004 lot of changes have occurred in the manufacturing landscape which compels us to
revisit the Act to address the respective issues.

Box-1
MSMED 2006 and its follow up

The Government of India, since the beginning of this century has initiated steps
to stimulate productivity of the sector with creation of Ministry of MSME in 2004
and enactment of MSMED Act 2006, the first major step of its kind. The Act
brought together the focus on tiny, cottage, traditionally grouped under small
scale industries and paved way for investment-based definition of MSME in the
manufacturing & services sectors. Government of India has taken several steps to
strengthen MSME sector in recent years, which include (i) MUDRA Loans with
over US$ 50 billion disbursement, (ii) online portal for facilitating payment under
SAMADHAN and web based MSME data bank, (iii) 50% fee reduction, (iv) financial
support for ZERO DEFECT ZERO EFFECT (ZED) manufacturing. Definition of
MSMEs, access to finance, global and domestic markets, lack of R&D and modern
& affordable technologies, lack of exclusive marketing platform and distribution
network, affordable skilled labour and revised labour laws are other key issues
which need suitable attention and actions at different levels of government. It is
in this context that MSMED Act needs further attention for suitable modification.

It was reinforced by the Ministry that the role of MSME in the Indian Economy is critical
and decisive to achieve national objectives of economic development particularly the
expansion of economy at US$ 5 trillion by 2024.

The working group included members of MSME associations and senior functionaries
of Ministry of MSME.

The working group deliberated on the subject in the two meetings (first meeting and
second meeting held at [IPA on 14th January and 26 February 2020 respectively). The
two meetings discussed the reasons causing the need for modifications in the Act and
identified points which need suitable modification or addition in the Act.

The working group gave due cognizance to the policy agenda of NDA Government
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while suggesting
modifications and
additions in the Act.
IIPA team involved in
the working group gave
due cognizance to the
valuable  suggestions
and prepared a section-
wise break up of
modification proposed
to be made in MSMED
Act, 2006. These
recommendations
are arranged in next
chapter of the report.

The Modifications as
per (5) above are in
line with Sabka Saath,
Sabka Vikas and Sabka

Vishwas.
e Sabka Saath -
Definition and

Registration of
enterprise to get
MSMEs along with
the  mainstream
economy as
part of local and
regional value-
chains. 2nd Meeting of the Working Group at [IPA on 26th February, 2020
e Sabka Vikas-Ease
of Doing Business
—Extension of suitable opportunities to grow-special role by Sambandh to buy
products on a priority basis.

®  Sabka Vishwas —Grievance Resolution- Samadhaan portal to be made more efficient
and effective.

The three points as above indicate a three-pronged process of REFORM, TRANSFORM

& PERFORM. These steps also lead to minimum government and maximum governance.

Proposed Modifications in the MSMED Act are divided in |2 categories. These categories
include (i) Classification of Enterprises, (ii) Registration of MSMEs, (iii) National Board
for MSME, (iv) Reference to MSEFC (v) Procedure for Clearance (vi) Exemption Clause
(vii) Priority in Liquidation Proceedings (viii) Use of Information Utility under IBC
(ix) Online Grievance Redressal/Complaint Resolution Mechanism (x) Model Law for
States (xi) Institutional Arrangements for Ease of Doing Business and (xii) Knowledge
Management.
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Classification of Enterprises

2.1 Present Scenario

Section 7 of MSME Act, 2006 provides for classification of enterprises based on
investment. Section 7 Classification of enterprises -(1) Notwithstanding anything
contained in section | B of the Industries (Development and Regulation) Act, 1951 (65
of 1951),the Central Government may, for the purposes of this Act, by notification and
having regard to the provisions of sub-sections (4) and (5), classify any class or classes of
enterprises, whether proprietorship, Hindu undivided family, association of persons, co-
operative society, partnership firm, company or undertaking, by whatever name called,-

(@) in the case of the enterprises engaged in the manufacture or production of
goods pertaining to any industry specified in the First Schedule to the Industries
(Development and Regulation) Act, 1951 (65 of 1951), as—

(i) a micro enterprise, where the investment in plant and machinery does not
exceed twenty-five lakh rupees;

(i) a small enterprise, where the investment in plant and machinery is more
than twenty-five lakh rupees but does not exceed five crore rupees; or

(iii) a medium enterprise, where the investment in plant and machinery is more
than five crore rupees but does not exceed ten crore rupees;

(b) in the case of the enterprises engaged in providing or rendering of services, as—

(i) amicro enterprise, where the investment in equipment does not exceed ten
lakh rupees;

(i) asmall enterprise, where the investment in equipment is more than ten lakh
rupees but does not exceed two crore rupees; or

(i) a medium enterprise, where the investment in equipment is more than two
crore rupees but does not exceed five crore rupees.

2.2 Recommendation of Working Group

(i)  Manufacturing and Service sector of MSMEs should be considered at par.

(i) Both Turnover and Employment should be taken as criteria in classification of
MSMEs. This will encourage employment generation in the MSME sector.
However, the Central Government may fix either employment or turnover or
both as criteria for different sectors of economy based on labour and capital
intensity.

(iii) Micro-enterprise: Upto 9 employees and up to 5 Crore annual turnover

(iv) Small enterprise: Upto 49 employees and annual turnover is more than five crore
rupees but does not exceed Rs 75 crore

(v) Medium-sized enterprise: Upto 249 employees and annual turnover is more than
seventy-five crore rupees but does not exceed Rs 250 crore.
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Table |

Medium-sized < 250 < 250 crore
Small < 50 < 75 crore
Micro <10 < 5 crore

(vi) The ceilings indicated in the table | are to be regarded as maximum values. The
Central government may fix lower ceilings for employment or turnover or both
for specified sectors. The turnover ceiling refers to enterprises engaged in very
different types of economic activity. In order not to restrict unduly the usefulness
of applying the definition, it should be updated to take account of changes in both
prices and productivity.

(vii) Additionally, the Central Government may, by notification, vary turnover limits
or employee limits or both or add any other criteria like investment in plant and
machinery for a sector or a class of sectors as the case may be to promote small
business eco-system However, turnover limits, which shall not exceed thrice the
limits specified in Section 7 of the MSMED Act.

2.3 Justification

(i) The MSMED Act, 2006 has provided the legal framework for identifying the
concept of ‘enterprise’ which includes entities both in manufacturing and service
sectors and has categorized the enterprises into three tiers viz., Micro, Small
and Medium. Currently, the classification of MSMEs is done based on investment
in plant & machinery/equipment in accordance with the provision of Section 7
of MSMED Act, 2006. MSMED Act (Section 7) classifies the Micro, Small and
Medium Enterprises (MSMEs) on the basis of investment in plant and machinery
for manufacturing units, and investment in equipment for service enterprises. The
criterion of investment in plant and machinery stipulates self-declaration which in
turn entails verification if deemed necessary and leads to transaction costs.

(i)  The definition of an enterprise, based on investment limits in plant and machinery/
equipment were decided when the Act was formulated in 2006 and does not
reflect the current increase in price index of plant and machinery / equipment
more over need not be frozen in time for any category of enterprise. Furthermore,
MSMEs due to their informal and small scale of operations often do not maintain
proper books of accounts and hence find it difficult to get classified as MSMEs
even as per the current definition. The price of machineries and equipment has
increased substantially over the years.

(iii) According to the World Bank definition, a business is classified as MSME when it
meets two of the three criteria viz., employee strength, assets size, or annual sales.
The nature of machineries, the customer quality requirements and environmental
and other compliance requirements have become very complex. The latest
technologies like robotics, automation and artificial intelligence etc. are very costly.

(ivy MSMED (Amendment) Bill, 2018 has Proposed turnover as the criteria for
classification of enterprises. Taking turnover as a criterion can be pegged with
reliable figures available e.g. in GST Network and other methods of ascertaining
which will help in having a non-discretionary, transparent and objective criteria
and will eliminate the need for inspections, make the classification system
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progressive and evolutionary, help in overcoming the uncertainties associated
with the classification based on investment in plant and machinery/equipment and
employment, and improve the ease of doing business.

(v) Inaddition, the amendment was supposed to provide flexibility to the Government
to fine-tune the classification of MSMEs in response to changing economic
scenario without resorting to the amendment of MSMED (Micro, Small & Medium
Enterprises Development) Act. The change in the norms of classification will
enhance the ease of doing business. The consequent growth will pave the way for
increased direct and indirect employment in the MSME sector of the country.

(vi) Section 7 of the Micro, Small and Medium Enterprises Development (MSMED)
Act, 2006 was accordingly proposed to be amended to define units producing
goods and rendering services in terms of annual turnover as follows:

(@) A micro enterprise will be defined as a unit where the annual turnover does
not exceed five crore rupees;

(c) Asmall enterprise will be defined as a unit where the annual turnover is more
than five crore rupees but does not exceed Rs 75 crore;

(b) A medium enterprise will be defined as a unit where the annual turnover is
more than seventy-five crore rupees but does not exceed Rs 250 crore.

(d) Additionally, the Central Government may, by notification, vary turnover
limits, which shall not exceed thrice the limits specified in Section 7 of the
MSMED Act.Incidentally, the Central Government did enjoy such powers
to make suitable changes in the criterion to classify an enterprise engaged
in manufacturing or service sector or a village enterprise including tiny ones
without requiring legislative sanctions.

2.4 Justification for adopting criteria based on
employment and turnover

(i) For ease of doing business and to prevent stunting the definition of an enterprise
needs dynamic and promotional-bias. The MSMED ACT may prescribe a
framework for defining an enterprise or a class of enterprises, but the Central
Government must have flexibility to suitably modify / add or vary any such criteria
to promote entrepreneurship in the country. In the entrepreneurial ecosystem
where start-ups are joining global value chains at will, wait and watch limitation
may be restrictive and promote stunting of enterprises and may not promote
growth by design. The criterion of number of employees remains undoubtedly one
of the most important, and must be observed as the main criterion; introducing a
financial criterion is nonetheless a necessary adjunct in order to grasp the real scale
and performance of an enterprise and its position compared to its competitors.
However, it would not be desirable to use turnover as the sole financial criterion,
in particular because enterprises in the trade and distribution sector have by their
nature higher turnover figures than those in the manufacturing sector.

(ii) The issue of revision of criteria of defining an enterprise has been carefully studied
by various Committee(s) appointed by Government including written suggestions
from Banks and Reserve Bank of India. The RBI Expert Committee has favoured
the idea of redefining enterprises to promote growth and tackle the bigger
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problem of realisation of sale proceeds and delayed payment and credit issues.

(i) The non-applicability of certain provision like delayed payment to medium
enterprises even in the MSMED Act is not serving any greater purpose except
undesirable exclusion. In almost all cases it’s the medium enterprises that do
maximum business and have interest in encouraging micro and small enterprises
to join regional and/ or sectoral value-chains. The auto sector is an example where
the entire value chain has encouraged even tiny, micro and small enterprises to
grow 360degree and both horizontally and vertically as innovation and quick
adopting of technology has facilitated it.

(iv) Some of the sectors are labour intensive like those engaged in providing security
services while in some sectors are capital intensive the turnover may be more and
employment may be minimal like gems and jewellery sector. Therefore, defining
MSMEs on both the criteria becomes important as it takes care sectoral variations.

(v) Industries (Development and Regulation) Act 1951 do have clear provisions that
enable Central Government to classify any class of enterprises by notification only.
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Registration of MSMEs

3.1 Present Scenario

At present the registration of enterprise, except Medium enterprises engaged in
manufacturing, is discretionary. Section 8 of MSMED Act, 2006 provides for legal
position w.r.t. registration of enterprises.

Section 8 Memorandum of Micro, Small and Medium Enterprises—
I.  Any person who intends to establish—
a) a micro or small enterprise, may, at his discretion; or

b)  amedium enterprise engaged in providing or rendering of services may, at his
discretion; or

c¢) a medium enterprise engaged in the manufacture or production of goods
pertaining to any industry specified in the First Schedule to the Industries
(Development and Regulation) Act, 1951 (65 of 1951), shall file the
memorandum of micro, small or, as the case may be, of medium enterprise
with such authority as may be specified by the State Government under sub-
section (4) or the Central Government under sub-section (3):

Provided that any person who, before the commencement of this Act, established—

a) a small-scale industry and obtained a registration certificate, may, at his
discretion; and

b)  anindustry engaged in the manufacture or production of goods pertaining to
any industry specified in the First Schedule to the Industries (Development and
Regulation) Act, 1951 (65 of 1951), having investment in plant and machinery
of more than one crore rupees but not exceeding ten crore rupees and, in
pursuance of the notification of the Government of Indiain the erstwhile Ministry
of Industry (Department of Industrial Development) number S.O. 477(E),
dated the 25th July, 1991 filed an Industrial Entrepreneur’s Memorandum,
shall within one hundred and eighty days from the commencement of this
Act, file the memorandum, in accordance with the provisions of this Act.

2. The form of the memorandum, the procedure of its filing and other matters
incidental thereto shall be such as may be notified by the Central Government after
obtaining the recommendations of the Advisory Committee in this behalf.

3. The authority with which the memorandum shall be filed by a medium enterprise
shall be such as may be specified, by notification, by the Central Government.

4. The State Government shall, by notification, specify the authority with which a
micro or small enterprise may file the memorandum.

5. The authorities specified under sub-sections (3) and (4) shall follow, for the purposes
of this section, the procedure notified by the Central Government under sub-section

(2).
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3.2 Recommendation of Working Group

Registration of micro, small and medium enterprises. —

®  enterprisesirrespective of their category should be encouraged to go for registration
through online mode based on Aadhar enabled API/ PAN/ Bank Account.

®  Electronically-Know Your Entrepreneur (eKYE) should be introduced.

®  The form of the registration, the procedure of its filing and other matters incidental
thereto shall be such as may be notified by the Central Government.

® The State Government shall, by notification, specify the authority with which a
micro/small/Medium enterprise may file the memorandum.

3.3 Justification

® At present, Reliable data in respect of MSMEs continues to pose a challenge. The
registration will help in creating a reliable data base of the MSMEs functional in
India.

® Registration can be made more attractive, so that unorganized sector can be
motivated to move to organized sector. Presently, MSMEs must do multiple
registrations with various entities such as Udyog Aadhaar portal, GSTN, NSIC,
etc. This leads to cumbersome registration process and duplication of efforts.
Benefits of Registration will be that along with MSME registration, enterprise will
get a number of other registrations. Following services can be linked with MSME
registration and provided in one go:

* PAN registration

* GSTN registration

* |U registration

* TReDS registration

* TAN registration

* Online Loan sanctions from multiple banks/ NBFCs
* EPF/ESIC registration

* Shop licenses

* Factory license

* Various other portals of compliance and facilitating websites
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National Board for MSME

4.1 Present Scenario

The Chapter |l, Section 3 to Section 6 of the MSMED Act, 2006 provides for establishment
of National Board for Micro, Small & Medium Enterprises (NBMSME). The National
Board consists of 47 members including Chairman, Vice Chairman and Member
Secretary in accordance with the Section 3 (1) of MSMED Act, 2006 and NBMSME
Rules, 2006. The Minister in-charge of Ministry of MSME is ex-officio Chairman of the
National Board.

Section 3 Establishment of Board —

I.  With effect from such date as the Central Government may, by notification, appoint,
there shall be established, for the purposes of this Act, a Board to be known as the
National Board for Micro, Small and Medium Enterprises.

2. The head office of the Board shall be at Delhi.
3. The Board shall consist of the following members, namely: —

(@) the Minister in charge of the Ministry or Department of the Central
Government having administrative control of the micro, small and medium
enterprises who shall be the ex officio Chairperson of the Board;

(b) the Minister of State or a Deputy Minister, if any, in the Ministry or Department
of the Central Government having administrative control of the micro, small
and medium enterprises who shall be ex officio Vice-Chairperson of the Board,
and where there is no such Minister of State or Deputy Minister, such person
as may be appointed by the Central Government to be the Vice-Chairperson
of the Board;

(c) six Ministers of the State Governments having administrative control of the
departments of small-scale industries or, as the case may be, micro, small and
medium enterprises, to be appointed by the Central Government to represent
such regions of the country as may be notified by the Central Government in
this behalf, ex officio;

(d) three Members of Parliament of whom two shall be elected by the House of
the People and one by the Council of States;

(e) the Administrator of a Union territory to be appointed by the Central
Government, ex officio;

(f)  the Secretary to the Government of India in charge of the Ministry or
Department of the Central Government having administrative control of the
micro, small and medium enterprises, exofficio;

(g) four Secretaries to the Government of India, to represent the Ministries of
the Central Government dealing with commerce and industry, finance, food
processing industries, labour and planning to be appointed by the Central
Government, ex officio;
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(h) the Chairman of the Board of Directors of the National Bank, ex officio;

(i)  the chairman and managing director of the Board of Directors of the Small
Industries Bank, ex officio;

() the chairman, Indian Banks Association, ex officio;

(k)  one officer of the Reserve Bank, not below the rank of an Executive Director,
to be appointed by the Central Government to represent the Reserve Bank;

(I)  twenty persons to represent the associations of micro, small and medium
enterprises, including not less than three persons representing associations of
women’s enterprises and not less than three persons representing associations
of micro enterprises, to be appointed by the Central Government;

(m) three persons of eminence, one each from the fields of economics, industry
and science and technology, not less than one of whom shall be a woman, to
be appointed by the Central Government;

(n)  two representatives of Central Trade Union Organizations, to be appointed
by the Central Government; and

(o) one officer not below the rank of Joint Secretary to the Government of India in
the Ministry or Department of the Central Government having administrative
control of the micro, small and medium enterprises to be appointed by the
Central Government, who shall be the Member-Secretary of the Board, ex
officio.

4. The term of office of the members of the Board, other than ex officio members of
the Board, the manner of filling vacancies, and the procedure to be followed in the
discharge of their functions by the members of the Board, shall be such as may be
prescribed:

Provided that the term of office of an ex officio member of the Board shall continue
so long as he holds the office by virtue of which he is such a member.

5. No act or proceedings of the Board shall be invalid merely by reason of—
(@) any vacancy in, or any defect in the constitution of, the Board; or

(b) any defect in the appointment of a person acting as a member of the Board;
or

(c) any irregularity in the procedure of the Board not affecting the merits of the
case.

The Board shall meet at least once in every three months in a year.

The Board may associate with itself, in such manner and for such purposes as it may
deem necessary, any person or persons whose assistance or advice it may desire
in complying with any of the provisions of this Act and a person so associated shall
have the right to take part in the discussions of the Board relevant to the purposes
for which he has been associated but shall not have the right to vote.

8. Without prejudice to sub-section (7) the Chairperson of the Board shall, for not
less than two of the meetings of the Board in a year, invite such Ministers of the
State Governments having administrative control of the departments of small scale
industries or, as the case may be, the micro, small and medium enterprises, or the
Administrators of Union territories and representatives of such other associations
of micro, small and medium enterprises, as he may deem necessary for carrying out
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the purposes of this Act.

9. ltis hereby declared that the office of member of the Board shall not disqualify its
holder for being chosen as, or for being, a member of either House of Parliament.

4.2. Recommendation of Working Group

|. The National Board may be renamed as National Council for MSME (NC-MSME) .

2. The structure and function of the National Council for MSME (NC-MSME) need to
be reviewed. The following should be included in the Council:

(@)  All ministers of MSME in States/ UTs -ex-officio Members of National Council
for MSME (NC-MSME)

(b) As regards the MSME Associations/ Trade Unions are concerned -10 to be
nominated by State Government as “special invitees”.

(c) Besides RBI, representatives from SIDBI, NABARD and NITIl Aayog should
bepermanent invitee(s).

3. MSME Board’s life is for 2 years and its working is stopped for a few months,
due to expiration of 2 years. Hence for uninterrupted working of National Board
for MSME, it is suggested that provision should be made that board/council will
continue working till notification constituting new Board is made effective by the
Government.

For this, at the end of Section 3(4) it will be added:

“Provided that till new council is constituted by the Govt., the old council will continue
functioning.”

4. Frequency of meetings of National Council for MSME (NC-MSME) may be need
-based but not less than twice a year. (Section 3(6)-Actually, National Board for

MSME has never met 4 times in a year. In more than 10 years, 9 meetings of the
National Board for MSME have been held.)

5. Council / Board to be three tier structure - State Council for MSMEs - The
State Government shall establish a Council to be known as the State Council for
MSMEs (SC-MSME) which shall be headed by the Minister in-charge of MSMEs in
the State Government who shall be its Chairman;

6. The State Government shall establish for every district, a board/ council to be
known as the District Councilfor MSMEs (DC-MSME)and the DM / Collector
of the district (by whatever name called), shall be its Chairman.

4.3. Justification

Including the Minister in-charges of MSMEs in the states and the Industry Associations of
the States in the National Board will give due representation to the states who have the
major responsibility to promote micro and small enterprises and implement schemes
and programmes meant for MSMEs.
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Reference to MSEFC

5.1 Presemt Scenario

To cater to the problem of delayed payment, MSMED Act, 2006 provides for the
establishment of Micro and Small Enterprises Facilitation Councilby the States under
Section 20. Under Section |8 a dispute relating to any amount due under Section |7 can
be referred to Micro and Small Enterprises Facilitation Council.

Section 18 Reference to Micro and Small Enterprises Facilitation Council

Notwithstanding anything contained in any other law for the time being in force,
any party to a dispute may, with regard to any amount due under section |7, make
a reference to the Micro and Small Enterprises Facilitation Council.

On receipt of a reference under sub-section (I), the Council shall either itself
conduct conciliation in the matter or seek the assistance of any institution or center
providing alternate dispute resolution services by making a reference to such an
institution or center, for conducting conciliation and the provisions of sections 65 to
81 of the Arbitration and Conciliation Act, 1996 (26 of 1996) shall apply to such a
dispute as if the conciliation was initiated under Part Ill of that Act.

Where the conciliation initiated under sub-section (2) is not successful and stands
terminated without any settlement between the parties, the Council shall either itself
take up the dispute for arbitration or refer it to any institution or center providing
alternate dispute resolution services for such arbitration and the provisions of the
Arbitration and Conciliation Act, 1996 (26 of 1996) shall then apply to the dispute
as if the arbitration was in pursuance of an arbitration agreement referred to in sub-
section(]) of section 7 of that Act.

Notwithstanding anything contained in any other law for the time being in force,
the Micro and Small Enterprises Facilitation Council or the center providing
alternate dispute resolution services shall have jurisdiction to act as an Arbitrator or
Conciliator under this section in a dispute between the supplier located within its
jurisdiction and a buyer located anywhere in India.

Every reference made under this section shall be decided within a period of ninety
days from the date of making such a reference.

5.2 Recommendation of the Working Group

(i) Changes in MSMED Act are needed to provide more powers to MSE Facilitation

Councils (FC). Keeping in view the number of cases coming before the FCs more
FCs are required to be created. Most of the states are having one FC at the state
level which is not adequate to deal with the number of cases being filed and delay
and pendency are common feature. To deal with the situation there is need for
establishing more FCs and if possible/feasible, an FC should be set up in each district.

(i) The liability of buyers to make payments may be expanded to cover earnest money,

security deposit, performance guarantee or any deposit made by an enterprise to

@ MSMED Act, 2006: Report



or with the buyer as this and such exclusion become reasons for incipient sickness.

(iii) The exclusion of medium enterprises from delayed payment provisions does not
have any reasonable justification.

(iv) With the help of the Facilitation Councils timely disposal of such disputes within
prescribed time limits may be reviewed from time to time and Central Government
may be empowered to make necessary changes to make the institutional
arrangements more effective and efficient.

(v) Insert - Section 18 Subsection 5. It is proposed to insert the following provision in
the subsection (5) of section |8 that the Central Government shall have the power
to decide the time limit for the disposal of such references from time to time.

(vi) Chairman of each Micro & Small Enterprises Facilitation Council will send monthly
report to the Development Commissioner of MSME of cases remaining pending
beyond the period of 90 days, with reason of their remaining pending.

5.3 Justification

(i) For recovery of any amount due for goods supplied or services rendered by the
supplier, the reference has to be made to Facilitation Council (FCs). The existing
FCs are strong in only some states, not in others. Therefore, adequate changes in
MSMED Act are needed to provide more powers to FCs.

(ii) The time has come to empower state governments to make Facilitation Councils
and enforcement of awards implemented by force of law and with proactive role
played by district and sub-district level recovery mechanism of government dues.

(iii) The awards passed by Facilitation Council may be even recovered as arrears of land
revenue to facilitate entrepreneurship and improve the ranking of enforcement of
contract as part of ease of doing business development initiative.
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Procedure for Clearance

6.1 Present Scenario

A present the Act does not provide any moratorium from seeking approvals/inspections
which becomes a barrier in the ease of doing business for MSMEs. There is a need to
suitably relax the process. Accordingly, a set of modification is required

6.2 Recommendation of Working Group-
Production First & Permission Later

(i) To promote Ease of Doing Business (EoDB) the procedure for getting clearances
need to be streamlined including additional provisions in Section 8 to “provide
exemption from certain approvals and inspections for establishing and running a
MSME enterprise

(il) The Government shall prescribe a Combined Application Form, either in physical
or electronic format for getting clearances from all concerned departments. All
Departments and the Competent Authorities concerned shall accept the Combined
Application Form for processing and issue of required clearances.

(iii) Deemed approval - The Government shall prescribe the clearances in respect of
which failure of the Competent Authority to pass final orders on the application
within the prescribed time limit or else shall result in deemed approval.

(iv) The enterprise may proceed to execute the work or take other actions following
the deemed approval, without contravening any of the provisions of the other Acts,
rules, bye-laws, notifications, standing orders, executive instructions, guidelines and
the regulations made by the respective Competent Authority concerned for such

clearances and as per the self-certification furnished by the enterprise under section
10.

(v) New section may be added to empower Central Government to make Rules
regarding exemptions, inclusions and waivers of regulatory compliances related
to MSME sector as per provisions under this Act as also under various Central
Acts,Orders, andNotifications and Provisions in vogue and issued from time to
time with overriding effect. This may include exemptions from certain approvals,
inspections for establishing and operation of an enterprise for a prescribed period
with spirit of production first and permission later.

6.3 Justification

(i) This will promote ease of doing business.
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Exemption Clause

7.1 Present Scenario

At present there is no provision of exemption from inspection and approval for MSMEs
giving intent to initiate business. Some State Legislations like Gujarat Act is having such
provision.

7.2 Recommendation of Working Group

Where the Government or any authority under it is empowered to exempt any
enterprises from any approval or inspection or any provisions relating thereto under any
Central Act, the Government or, as the case may be, any such authority shall, subject
to the provisions of such Central Act, exercise such powers to grant such exemption to
an enterprise established in the State for at least a period of three years from the date
issue of the acknowledgement certificate.

(i) Anyentrepreneur who intends to start an enterprise will apply online for ‘Declaration
of Intent’ and an ‘Acknowledgment Certificate’ will be issued immediately to the
entrepreneur by the Nodal Agency.

(i) By putting in place a robust mechanism whereby just filling ‘Declaration of Intent’
on the portal the entrepreneur will get Acknowledgment Certificate immediately
online.

(iii) The enterprise will be exempted from the approvals and clearances for three years.

(iv) After expiry of three years, the enterprise shall have to obtain required approvals
within six months.

7.3 Justification

The State Governments are committed towards creating an investor friendly atmosphere
in the State. Many steps have been taken by the states in the past few years to promote
investment and for that it is considered necessary to have a law which shall provide for
exemption from certain approvals and inspections for establishment and operation of
the micro, small and medium enterprises in the States. For that purpose, it is necessary
that legislation (Centre/State) shall have an Exemption clause. This will promote ease of
doing business.
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Priority in Liquidation Proceedings

8.1 Present Scenario

As the current provisions do not provide a priority on payments to be made to MSMEs.
The Act needs suitable modifications in this regard.

8.2 Recommendation of Working Group

(i) Under the Insolvency and Bankruptcy Code, 2016 MSME dues should be given
priority over all other unsecured payments after settling dues of employees when a
company goes into liquidation or approaches NCLT.

(i) They should be equated to Government dues, and 5 percent allocation under the
Code should be made for MSMEs. Adequate provision in this regard may be made
under MSMED Act.

8.3. Justification
(i) In case of liquidation proceedings under IBC the MSMEs being operational creditors
are at the lowest rung down in the priority list.

(i) As per section 3(10) of IBC 2016 - Creditor means “any person to whom a debt is
owed and includes a financial creditor, an operational creditor, a secured creditor,
an unsecured creditor and a decree-holder”.

(iii) Operational Creditors have been in the forefront availing the benefits under IBC
and have filed maximum number of defaults with NCLT.

(iv) Section 53 of IBC, 2016 has established an ordered of priority among creditors,
which will determine the sequence in which outstanding debts will be repaid. This
is: -

(@) IRP and liquidation costs;

(b) Workmen’s dues (for 24 months), and secured dues, if the security has been
relinquished;

(c) Employees dues (for 12 months);
(d) Unsecured financial creditors;

(e) Government dues, and unpaid dues to secured creditor, if the security has
been realized;

()  Remaining debts and dues (which include, unsecured operational debts);
(g) Preference shareholders;

(h)  Equity shareholders
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Use of Information Utility

9.1 Presemt Scenario

MSMED Act, 2006 at present does not contain any provision relating to use of Information
Utility.

9.2. Recommendation of Working Group

At present submission of unpaid invoices are optional for MSME (operational creditors)
under IBC, 2016. Hence, MSME are not utilizing the Information Utility at the fullest
fearing black listing by business houses. If submission of unpaid invoices were made
mandatory after certain days or above some particular amount, then this will be part of
compliance and MSME would be at ease to upload the unpaid invoices on IU system.

(i) Obijective is to bring credit discipline among business houses, else Information Utility
will broadcast the default alert to all other creditors about non-payment (name and
shame).

(i) As per MCA guidelines, companies are mandated to mention outstanding amounts
payable along with interest to MSME. If all MSME are uploading unpaid invoices,

MCA/MSME ministry can access the information of companies who are not paying
MSMEs.

(iii) For better governance, MCA/DPE can issue necessary directives to auditors / CAs /
CSs of companies to certify that invoices uploaded by operational creditors / MSMEs
are being authorized by the company.

(iv) Authenticated invoices on IU platform can be shared with TReDS for bill discounting.

(v) Information utility may be used for other relevant uses also.
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10

Online Grievance Redressal/
Complaint Resolution Mechanism

10.1 Present Scenario

MSMED Act, 2006 at present does not have any provision for setting up Online Grievance
Redressal/Complaint Resolution Mechanism for quick resolution of dispute.

10.2 Recommendation of Working Group

(i) An electronic/online system is needed where sellers can upload raise grievances /
complaint on any related issue. The mechanism of resolution should be in place to
resolve that in a specific period.

(il) Complainant may authenticate the information or may dispute. Any facilitation
council /Adjudicating authority to take decisions on it, can access the authenticated
information stored in Information Utility.
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11

Model Law for States

11.1 Present Scenarop

Many states are having different Laws/ ordinances to regulate and promote MSMEs.
There is no uniformity in these States’ Laws.

11.2 Recommendation of the Working Group

The Central Govt may prepare a model law and circulate among states. The adoption
of the model law by the state will bring uniformity among all states.

11.3 Justification

® Many states like Tamil Nadu, Punjab, Gujarat, H. P have enacted state laws to
facilitate MSMEs to carryout business. The Central Govt should prepare model
Law based on best practices which can be adopted by all the states.

® States can adopt the Model law to protect and promote MSMEs in line with the
overall focus as determined by MSMED Act of India. This will bring uniformity and
propagate best practices.
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Institutional Arrangements for
Ease of Doing Business

12.1 Present Scenario

MSMED Act, 2006 at present does not have any provision for ease of doing business.
The working group feels the need to suggest measures needed for promoting ease of
doing business.

12.2 Recommendation of Working Group

To provide ease of doing business for MSMEs through:

a) State level agency for MSMEs to be headed by an officer as may be notified by the
state.

b) The district level nodal agency to be created to work under the overall
superintendence, direction and control of the State Nodal agency.

c) There is also a need to have a code outlining the processes to encourage ease of
doing business.

State Nodal Agency

State nodal agency shall:

a) Coordinate with concerned stakeholders at central and state level.
b) Coordinate with state agencies

c) Review decisions taken by district nodal agencies

District Nodal Agency

District nodal agency shall

* have powers as may be assigned by the state nodal agency,

* coordinate with concerned stakeholders within and outside district,
* take up a time bound redressal of grievances, and

* issue certificate of in principle approval of intent received.

Filing of Declaration of Intent

MSME seeking in principle approval shall furnish a declaration of intent in the prescribed
format to district nodal agency for:

* In principal approval to be given within 3 working days.

* In principal approval for MSMEs located outside designated areas to be given within
I5 days in accordance with the procedures as may be prescribed.

Protection on Action taken in good faith

No suit, prosecution or other legal proceedings shall lie against any officer or other
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employee of the Government or the Nodal agencies or any other competent authority,
for anything which is done in good faith or intended to be done under the Act for the
facilitation of Micro, Small and Medium Enterprises.

Approval Procedure to override other laws

The procedures contained in this Act have an overriding effect on different enactments
with regard to

a) Municipal Act

b) Municipal Corporation Act

¢) Town and Country Planning Act

d) Town Planning and Development Act
e) Factory Building Plan/Act/Rules

f) Registration of Shop and Estate Act.
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Knowledge Management

13.1 Present Scenario

MSMED Act, 2006 at present does not have any provision for knowledge management
committee to promote, guide and educate MSMEs.

This is a new area proposed by working group to streamline management of information
which includes generation, analysis and dissemination of information for wider use and
feedback, and also to enable automated response mechanisms.

13.2 Recommendation of Working Group

The Central Government shall, by notification, constitute a Committee on Knowledge
Management consisting of the following members, namely: -

(i)
(ii)

(i)
(iv)
v)

(vi)
(vii)

Development Commissioner, MSME shall be the ex-officio chairperson;

Not more than six officers, representing six regions, dealing with MSMEs in
their respective states.

Not more than six officers from states, representing six regions, possessing
necessary expertise in matters relating to Digital India;

Not more than three experts, having domain expertise in, Data Management,
Cloud, Artificial Intelligence and Data Analytics;

Two representatives each of the association of micro, small and medium
enterprises, members, ex-officio;

Joint secretaries to the Government of India dealing with Digital India, Skill
India, Start-Up India, Stand-Up India, ex-officio.

Joint Secretary to the Government of India in the Ministry of MSME dealing
with India Enterprise Portal shall be the Member-Secretary.

13.3 Functions of the Committee

(i)

(ii)
(iii)
(iv)

(v)
(i)

(vii)
(viii)

@ MSMED Act, 2006: Report

The Committee shall approve the framework of Knowledge Management
and will guide its continuous improvement.

It shall meet every six months to assess emerging developments/scenarios and
prioritize critical issues for Knowledge Management. The Member Secretary
shall maintain and prioritize list of issues to be discussed in the meeting.

It shall have overall superintendence over India Enterprise Portal.

It shall commission studies from time to time for continuous feedback on
issues relating to Knowledge Management.

It shall also devise a mechanism to take continuous feedback from the states.
It shall lay down a procedure for the facilitation mechanism between the
Knowledge Portal and the stakeholders.

To spread and promote awareness among the enterprises.

It shall appoint and may call Chief Knowledge Officer, in-charge of the
Knowledge Portal as and when required.
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Minutes of the Working Group meeting to study the need for
changes in MSME (Development) Act, 2006

[January 14, 2020)

The first Meeting of Working Group set up by Ministry of MSME under the chairmanship of
Shri SN Tripathi, 1AS, Director, IIPA to study the need for changes in MSME (Devalopment
Act 2006) was held on 14% January, 2020 at 10:30 am to 02 30 prm at Conferance Hall, First
Floor at lIF&. The Following members wenz present

1. ShriSM. Tripathi (145) = Direchor, IR - Charman
2. Dr. Arun Kumar Penda (IAS) - mmm“*ﬁr':;f;“:;““m“ - Niemiber
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a Eh. Ram Mghan Mishra 045} -  of Micro, Small and Medium - Mampbar
Ermlarprises
L~ et
e e
5. Shei Sadhar P, - pontiiecior, Mirsiy of Crporm®  _ Scretary of Ministy
of Comparale Affars
Additonal Developrmant
B Eh. Bardanu Mina - Commmsioner, Ministry of Mioro, - Murnar
- Small arel Medum Enberprses
7 Sn. Harsh SHvivasiave _  CEQ, Mige Finance Instiutons > Memibar
o n ank oo e E o e T
Carecior General, Maratha Chamber
4 Eh. Prashant Grinang - of Commencs, indusines & = Wamier
) Agricuiture (MCC1A)
1k Sh Rajesw Chawala = Chaiman, | & SME of India = Waminer
o Gt el
;e _ Directar, Ministry of Micra, Smal and )
12. Sh .ﬂl'd:luwml.lulurlr Medius Entesprioes - Wember
. Direci icy], Miristry of
i b ?m&ﬂlﬁ%mﬂmm = Wl
Ot 2 e Ko i —
—— i" o _ Assistant Dector, Ministry of Mioro, O L]
’ Snall and Medium Erferpnses ol MSME
16, Prol. Gaethanjali Mataraj = Faculty, IPA = Mambar
17. Dr. Sachin Ghowdhry = Faculy, IPA, = Member
18, Dr. Sapna Chadsh - Faoully IPA - Membar
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Fediiule of e Woviking Group Meeting of MSME

Leave of absence was granted to Or. M.5. Sahoo, Chairperson, Insclvency and Bankruplcy
Board of India and Sh. Chandrakant Salunkhe, Founder and President. SME Charmber of
India They had requested for their leawe of absence baforehand

Deliberations

1. Chairman Shri SN Tripathi while welcoming the participants indicated the historical roke
of IPA as a think tank and knowladge centre of Govemmant of India on public policy and
administration at Apex level and tharked the Ministry of MSME for giving the task of
working growp on the issue of special significance. MSMEs, he said, will play a decisive
role to stimulate Indian econormy towards the goal of USS 5 Trillion economy. Shi Tripathi
requested members to joan eloquent deliberations on MSMED Act of 2008 which was a
logical outcome of creation of Ministry of MSME by NDA [National Democratic Alliance)
government in 2004 Since then the economic policies and Indian economy have
undergona significant changes which need requisite cognizance to promote efficiency &
productivity of MSME sector. Cheiman also sald that sedor neseds to be viewad in the
light of guiding principle of Government of India being inclusiwe & parbcipatory
govemnance (3abka- Saath- Sabka- Vishvas) and Minimum Government, Maximum
Governance. He emphasized on the need for simpler laws governing the MSME sactor
and a framework 1o expedite job creation to have a balance in terms of labour and
astment intansive enterprises. He also pointed out decsive role of definition to bring
MEMEs within the net of registration sysbem

2. The discussion was further taken up by Shi Ram Mohan Miskra who indicaied that the
Act needs to be viewed in terms of its implementation. Second, we need to invest in
changing the mindset of people towards result oriented actions covering immediate,
medium term and long-term perspecive. In this regard, we can also draw from the
axpenance of World Bank and other best practices applied across the countries.

4. Shn AK. Panda, Secretary MSME further mitiated the discussion and rased some
pertinént questions points as to why was the Act enacted? Have we got the envisaged
outcome? Has the sector responded to the changes occurred since 2005-D6 to 2020
particularly with regard to apphcation of GST, expansion of enterprises under a formal
setup and technology adaption? Have they been a sources for MSMEs to prosper? Shn
Panda alss emphasized a nead fto revisit dafinition of MSMEs as given under Section 7
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of the Act He also said that the Act has not led 1o desired fadlitation of medium sactar
enlerprises who have important role in driving a value chain. Therefore, time has come
to focus on Medium enterprises alss, In this regard the role of MSMESs in other countres
as indicated in the Economic Survey need special attention. Further, small enferprises
need to be encouraged to make investment to graduate to another level Hence, the
threshold of ‘Micro” and "Small’ enterprise needs to be reviewed to promote investment in
plant and machinery. Accordingly, the rules and regulations deserve suitable modification
also taking into accewnt recommendations of fesdback from REI (UK Sinha) Commities.

@, 3hn 3. Raman pointed cut polential use of information Litlity (IU) as a neutral third party
to record default by financial creditors and operational crediors. Samadhan portal can be
used o identify the defaulting entites. Shri Raman also suggested apps for data base on
invoices of MSMEs. It will promote digital documentation and speedyitimely dispute
regoliion

. Bhri AK. Panda, Secratary, intervened on this point and reemphasized on provision to
motivate enterprises to graduate from Micro to Small, and Smail to Medium, together with
employment generating policy and need for 8 sunset clause ' promote expansion of
MEMEs

6. Shn Anil Agarwal (FISME), Prashant Gribane Shri Rajiv Chawala, Shri MM Gupta and
Shn Pryush Agarwal also made specific and forceful comments on different aspects of
promeotion of MSMEs. These mclude:

| Definition of MSMEs should be based on turnover and employment rather than
investment  Employment elasticity of investment is equally important than
productvity for a fawly diverse economy like Ingia,

Il The definition of MSME has to be different for manufacturing and service sector
enterprses. For senice sector, investment-based definibon may not be
appropriate. Similarly manufacturing seclor cannot be defined an employmant

basis alone.
lil.  There is a need io develop investreént and inflation based indexation as part of
definition for MSMEs to achieve & balance between susiainability and

employment opportunities (If the current definition includes inflation based
indexation , half the problems of parallel economy can be resolved) In this regard,
a new mechanism would be useful to dewse regulabon in the line with
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Regulatory Impact Assessment (RIA) as done in other sectors to address
ratisnale of law, its justfication and the cost

Clubbing of investrment in difierent names should be checked to stop financial
iregularities and misuse of concessions and rebates. On the other hand.
imvestment by the same enterprise should be encouraged

Startups should be culy covered under the Act and its Tollow up rules and
reguiatons

We need to re-write the Act to cover the conternparary issues more efectvely
rather than just amending |t Mew Act may duly cover delayed payments,
recowverny and & Tribunal to resohe operational issues

Rabonalize commercial tax and electricity rates for commercial spaces to bring
MSMES in the economic mainsiream.

There is need to devise machanism on gnevance/onine redressal and feedback.
We should inikate awareness programmes in vernacular language caovering

Hindi and ather languages to sensitise MSEMES about their role and governmant
expectations more effectivaly

Tirne taken fo start & business should be manimized with suitable facilitation and
Ease of doing bussness rules.

The role of states in the prometion of MSME is critical and decisive particularly
at grase roct and functional level. The Act should give due cognizance fo the
jurisdiction and madaliies of state actons.

Finance availabilty for appropriate infrastructure incleding development of
industrial estates need to be revived,

Ease of closing a business should also be included i the Act.

i was felt to also have representation of business owners from different states in
further discussions.

7. On the basis of a range of points made by members Shri A K. Panda suggested specific
points 16 b taken up for further discussions:

a)

E)

=

Take suitable feedback from MSME Acts of other couniries such as Korea
Japan, BRICS, SAARC, Tawan, Malaysia, Germany etc, and  also examine
best pracbces from different states in this regard.

Delibarate on how to incentivize MSMEs to grow and graduate to ancther level:
How can the Act facilitate the graduabon from one to other category?
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Minutes of hive Working Group Mesting of MSAME

d)  Develop schemes for issues likeé employment generabion, insurance, efc
&) Act should reflect Ease of Doing Business and Ease of Closure,
fi  Develop inter-state consensus for a better ecosysiem,

gl Closely draw lessons from RBI (UK Sinha Committes) report sba.com and
Mavigation Portal of Russia.

B. Finally, Chairman announced that IIPA team of faculty will look inte specific points
suggesied by Shri Panda and also requested members to prowde their own feedback,
readng matenal and any other infarmation on the resgective issues, Members were also
requasted fo suggest specific paints for amendment/modification on diferant sactions and
clauses of the Act. along with the rational and the way it can be done Members were
requested to submit their feedback within a period of ten days for further consideration by
the working group.

8. Meeling ended with the vote of thanks 1o the chair.

/_;2/"' Pil.ffﬂm%

The Chairman Member Secretary
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Minutes of the 2" Meeting of Working Group to study the need

for changes in MSME {Development) Act, 2006
{February 25, 20:20)

The second Mesting of Working Group sefup by Ministory of MSME undar the chairmanship
of Shn SM. Tnpathi 1AS (Rtd), Cirector, [IPA to study the need for changes in MSEWIE
[Cevaopmant Act, 2008 weas held on 26 February, 2020 &t 1030 am o 0730 pmoat
samiksshaHal, First Floor st lIPA. The Falowing members were present:

Shri SN, Tripathi [Foemer

1. Secrstary Parlizmantary — Diractar, | FPA — Chaiman
Lfairs, Gol]
Fepresenteatre of
3. ShriChandan Kumar - Egﬂugyrgéri%tgghﬂlmﬁw o Secretary of Ministry
i i of Corporde Affairs
. Reprasentatve of
3. Shri Chetan Lulla _ 3r Manager, Nesl- Netlondl - _ - o e paman

E-Govarnancs Sarvices Lid (AEAS) MO NesSL

CEC . Micro Finance

4. 5h. Harsh Shrivastaya = (Edthiche et - tember
Sh. Chandrakant Founder and Fresident, SWE
& Saunke Chamber of India Ll
Ciractar General, Maaratta
= : Chambar of Commeane,
G. Sh. Prashant Gribane il TR Agriculturs hdember
(R A
T : Presidant, Jharkhand Small &
T Shric P Dalmiz = Tiny Industries Assaciation hdernbar
8. Prof. Gesthanjali Hataraj - Faculty, [IPA —  hdambar
9. Dr.Sachin Chawdhry - Faculty, [IFA - Member
10. LCr.ZapnaChadah — Faculty, lIPA — Membar
11. Prof. KK Fandey — Faculty, [IFA —  Member Secretainy

Loawa of absence was granted to (i) Dr M3, Sshoo, Chairparson, Insokancy and
Bankruptoy Board of India ; (i) Sh. Anil Bherdwaj , Secretary, Federaton of Indian Micro
and Srall & Madion Enterprises, (1] Sh. Bajesy Chawala, Chairman, | em SME of Inaa;
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and {w) Sh. M.M. Gupta, President, Chamber of Indian Micro Small & Medium Enterprises.
They had requested for their leave of absence beforehand.

Deliberations

Shri S.N. Tripathl welcomed the members In the second meeting of working group and
thanked them for their valuable suggestions sent earlier to [IPA. Accordingly, a draft report
on modification in the Act has been proposed, Shri Tripathi raised some key issues for further
deliberation.

{i) Registration (shoud £ be valurtery or mandatary? How should | be done? Whet should be the
b rwfiles thad corre along with L7

(i) Re-constitution of the National Board (The Bosrd dossnt meet regulary without sutabie
represerdafion fo All stakehaldens, Whal shoud be the compestion of Broand7)

(i) There is a need to share Best practices on emerging initiatives by states pertaining to:

a) Delayed Payments (Eligitiley to claim, process of delinking the claim, registration, Tirme lim#,
interest to be charged)

bj Ease of Doing Business (T be made & rght of praduciion frsl, regsiration iaer -
Gujarat, ertitlement for sosial security schemes and promotional berefils o employees)
(i) Indexation of M3MEs for better policy formulation, incentives for data exchange and
additional employrment.

{v] Appropriate representation fo associations at state level council's and decision-
making powers of council for realization of unpaid dues.

Chairman also requested member to give their views in a crisp and pointed manner. Main
points noted during the deliberation are;

Definition

(1) Definition of MSME should be tumover based at the level 10 times than the cument
figures. Definition of M3MEs should also promotes graduating to another level
Definition should be Indexed Investment.

(i) At least two criteria, paid up capital or turnover could be used for definition

(i) Employment based definition should be used for MSMEs Employment range for
MSME should cover Medium: =230, Small: <50, Micro: =10. All these being direct
amployess.

() The act should create segments like: Micro, small, medium and mid corporate those
are having fumover of ¥ 280 = 500 crores to convert them as emerging corporates.
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Thesa emerging corporates will play important role o compete with China, Japan,
South Korea, Germany, USA and Canadian companies, These companies can be the
F:{IlEr'ﬁiEI pa rinars for joint veniures, 1Eﬁ"|hﬂl|ﬂg}' fransfer and contracl manur-al:luring.

(v} Medium indusiries should not be 2 part of MSMEs, Loan limit to MSMEs should be

L L FEwra - i el L= s

increased

Registration

{1 Regisiration should be made compulsory. Regisiration can help move M3MEs from
an unorganized to organized setup or Registration to be made voluntary with
additional benefits. One registration gives multiple registration benefits (GST. TAN,
ele.)

{vi) ERYE basad registration of MSMEs should be taken up.  Link registration to a bank

account and income fax numbear

(i) Regstration method should be fixed by natonal level govermnment

(m) Rating for MSME to be done according to the sector. This rating should enhance the
capacity and credibility of the MSME sector not only for banking perspective, but will
alsa benahl the other stakehalders,

(V) Once commaon registration formality to be completed for MSME sector, the sector wise
registration to be made mandatory for Pharmaceutical, healthcare, food sector and
public services,

(vl MSME Directorate should be create a platform to cerify new entrepreneurs as per
their back ground, education, experience, vision, mission, expertise and interest in the
particular field, so that these entrepreneurs can be recommended to investors,
slakeholders, banks and government agencies for fulfilling each other’s reguirements,

(Vi) The MSMEs - not related to healthcare, pharmaceutical, food, water, chemical
emnvironment and other important segments should be given license or permission for

10 years.
(vil) Existing entrepreneurs with Aadhar Number inked to Udyog Aadhar, should be

allowed to launch Start — Ups and avail benefits announced by the Gavernment,

Ease of Doing Business

(wil) Processlo closa a business valuntanly should be defined.

(i) There should be a sunset clause at some stage fo ad as an incentive for companies
to grow,

(x) Each district to have commercial courts to resolve delayed projects.
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(¥} Knowledge portalbank should be in local languages.

(xii} A portal to know concerns of MSMEs, receive suggestions/recommendations coulkd
developed.

(xiii} Onlne grievance redressalicomplaint resolution mechanism to be infroduced for all
departments related to MSME sactor

National Council/Board

(xiv} The Mational Board for MSMEs should be restructured in the format of GST council,

with @ permanent secretanat, an interactive portal for online deliberations on the
issues under consideration etc. It should be a think tank like NITI Aayog for MSMES
and should have meetings al regular intervals, say, once in a month

{xv} National level Board should be changed to a National Councll with wider
representation as regular and invitee members, It should also play role of a Business
Development/Promotion Council that should consist of government officials, RBI
officials, officials from SIDBI, ete.

{xvi} Matiznal Board should be used as a regulatory body. National Board to also suggest
good govemnance and ethics practices. Each regulatory body should be invited for
Board; SEBI, REI, SIDEI}

(xvii} Matienal board must meet at least thrice a year & tenure should be 2.5 years.

{xwiii} Mational board meeting should be organised for full day with specific agenda and with
gpecific preseslations from the concemed depadments for policy change,
implementation and benefits created SME sector. This will be useful platform to
market and brand the developments of the ministry to the concerned sector.

(xix} 55| Board should be restored with a mandate to meet 6/8 times a year.

Siaie Councii
{¥x} States should zat up MSME development centras.
{xxi} MSEFCs should be made quasi <judicial bodies with retired judges im Cheair,

[xxil} Along with Small and micro enterprises, delayed payment to Medium Emlerprises
should also be brought under the purnview of M3EFC.

Delayed Paymant
{xxii} The 'International’ world should be restored in Section 18.4 to apply as arbitration
award against stakeholders regardless of their location.
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Daxiv])

(]

00Vl

Vi)

(o]

(o)

Leverage GST Data to resolve delayed payments,

Samadhan can be made & more effective with detailed timeling in ling with 1BC, right
now it is looked at as an arbitration tool. Samadhan portal can accept Information
Wility (or IU} as an evidence to admit a case.

Section 26 should be strengthened to reduce delayed paymenis. For Section, Central
government should have power to adjudicale penalty beyend 40 days. Act should
provide for who will be prosecuted.

Data from GSTIN and IU should be used to facilitate MSMEs.
‘Digpute’ shauld be defined quantitatively or qualtatively,

Irrespactive of whether supply was made bafore or after 22.2 1992 or 2.10.20085 and
whether contract was made before or after these dates, or whether the cause of action
has arisen before or after these dates, provision of this Act will apply. This modification
will be with retrospective effect.

Eamest Money, Security Deposit, Penalty, Price Variation should also be included in
the Act, so0 that MSEFC or the Court may give their award andior decree on these
receivables alzo, if they feel claim of the seller i justified, under MSMED Act.

Non-payment of paidfunpaid dues should be a part of Director’s report for PSUs and
other corporates and to give due cognizance at least once a year.

Concessionsdncentivas and nfrastriciure

(oD Incoma tax concession like Corporates would be extanded to MSMEs also.

oxxiil) Create nationalized mechanism for awareness generation.

(ooxiv) There should be separate Labour Law Act and Company Act for MSMES.,

(xwxy) Act fo promote women entreprensurs and manufacturing entreprensurs with spacial
incentives and concessions.

pooo)  Arificial Intelligence should be used for EoDB.

{oovil) MSME Act should be applicable to all banking and financial service providers to
considar sarlously as a priorty sector to provide tmely, affordable and adequate
finance for starting business, promofion, development, expansion as well as
diversification,

Poxvil) State govemments should provide more attention on allotting industrial land at
concessional cost, to resolve their issues and problems related fo infrastructure,
labour, environment, water, bogistics and power.
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(Xxxix) I MSME is responsible for creation of more job opportunities, they should be given
relief in GST rate and imcome tax rebate.

(xl) &% GST rate should be introduced for all professional serices applicable to MSME
sactor and intemal business batween MSME sactor.

Meeting decided to place on record the appreciation of working group to the team of IIPA for
coordinating the collection and compilation of information from members.

The mesting ended with a vole of thanks to the chair,

& et ¥

The Chalrman Member Secretary
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Annexure V

"ESL Submission toworking comm kes forame ndere ot of MEWIE At 2008

Bl b s o7l B P T

Thank ¥oul

Wi ape pratedul v S Arun kumar Panda, LAS, Secreary, MMinisrsy of Micta, Snall and bMediu Erlerprses a0
Shri Barm hiohan MEbra, 185, Soed al Sedretary & Deseloprmerl Commizionss, MEWE e irlng Mau chal E
Gowverrance Services Limited [MesLhto the part of the wiorling cammittee farthe amendment of MSWE At 2006

Brief abowt Infobvency and Bankruptcy Cocde

The Geverament of Iedia 15 somriited W brirgbg the benefits of The IBCE0 oredtors In the ecoranimy and belp
growih |k their business, R mardates Trandal credtors o submit infomation 1o a U and ercoursges
Operatoral credivors 10 subrril nfor metian 1o an U

&5 per saction 3010k of 1BC 2018 - Credinee mears "am mrsor 0 whioin a debn i owed and ind udes a firamial
reditor, an ap=rational oeditor, & s=cured oredilar, an unsecured credilor ard a deores- bolder”

Dperatiors Cradiors bhawve bess inthe forefromt auailing the benefiis ueder 1BC arcd hawe £l 2o masreg m auinkes
of defaults with NALT. Curt caf £ tetal rurrber of 2542 cases. resolull b Bf o 3385 trigpered g3 gt the end of Sap
2013, Cperavoral Crediars hawe riggered 1232 eased (almose A8 ard in mary cases the urpaid imaices
carrled an supmisson el Tl in MCLT ard before admission of the cacs,

Brief ahowt Infarmation Utility

Matioral E-Governance Services Wd (N edlh is registered a5 a Unon Sovernment Company. and licensed by
BBl 3 The Tirst infarmmation Uiy iU uides Insokiency and Bankiupiey Coce 2016 (BCE S&ueral eacding
barks ard public iretiuuons are the equity halders in the compary. The pimang Fale of L c w0 sene =26 3
reposiony of dedironic legal idence periaining to arw debdfd alm ac cubmitied by a financial or opestional
craditor. Thia is veriBed ard aunbermicared by pamies o the deon uingg diginal § granuesss, thers by CaLIEg The
irf Grnation o be mnrepadialde of i facie syidaoe

Euppestions for changes in MSBME Sk, 2006 - Immediats
. f Ciefinit F ISt -
The MSME Act, 2006 may be am ended to categorize MEMEs based on turnover of business,
sneethismay be relishy undertaken using digtal system = like GSTR ITR, Account Aggredsk o,
Egthis could ba stated in terms of "shove Bs 200 trora everspe turmaver' canmat ba an MASME,

But Faving s2enthe lending of banks to commerdel entitles Meilis of the view that lev el of borrowing
could alsa ke a criterion to determine the differentiatian batween the W, 5 and M sub-caiegaries dnce
laval of borrowing indicatas health of & commercial unit and £s access to funds, Lenders are dilizent
before they dlow Further credit Facilitie=s and wetch the averall credit facilities enjoy=d by a unit.
ustratively, borrowing of grester than say As 25 lakh should make a micro unit mose tothe ctegon
of a snall urit.

Further, aminimum lend ng of even say A= 25,000 may be pre-sanctioned to & micro wnit at tha time of
on-boardire of the entiby a5 3 custamerta abenk,
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Subrission 0o wOrFkng Comm e Tar ane ndemes it of MEME &0 200

Cmma e e g

o PAN should I:ue m ade mam:la'rl:-r'.r Far L&KL, this will help ta retrieve ornower of
enterprize tram GSTH

# FBesoltionon Delsped pavmerts —
Fesaltion pracess should have strict Cimelnes (In line with IBC, 2016) For adm Esion of cese
pracaed ings should have deadlines Thera should be a kS ME tribunal snd Sppellate tabun s for
guick resolution instead of @oingto other Tribunals ar civil cout. Use of electronic evidence of
I ke Aecord of defeult and record of dispute cen feclitate quick o spo g3l of ceses, Online port &l
of casas and causa list should be made arailshl e so M SWE/ Citizens can rafar tham.

& Use of Infarmation L lity under IBS -

A wrasent agbmsson of unnad Irvalces qra patnngl for WEKE fonerational cradibarst ynder
Y prasEnT M isann unp2 R inwolies g DRl e LOpergtiong: Crasiors; unier

IBC, 2016, Henee, MSE are not ublizingth el rfarmation LRty st the Fullest Fesring blacklisting
by busness Fousas. H stbmission of urpaid invoices were mada mand & ory Sfter cartain days
of abawe som e particilar amad e than this will be pad of complisne: and MEWE would be &
emse 0 upload the urgald invalces on L) system,

o DOhbjective would be to bring oedit di=cipline amang business houses, el== Infarmatian
Ltility will broadesst the defeult alert to d1 other creditors shout non-payment [neme
and shamal.

4 As per MO gudelines, companies are meandated to mentlon autsshding amaues
payable along with interest to MEWIE. IF all FASME are uploadingun paid invaic=s, BMCA!
FASME ministry can sooess the inform stion of companies who srenot paying WSE=

o For batter gowernance, MCA can issue neceEssary direct wes to audtars ¢ CAs 7 CEs of
car panies to certify that invo ices upl paded by operstional creditars ¢ b SMEs 52 being
authorized by the campany,

o Authenticated inwpicesan U platfiorm can be shared with TR=0% for bil| di=counting

Eugpestions for changes in MSME Act, 2006 - future

# Ratine for MSAAE -
o Ministry shodd provide ratingsto the MSWIE on the basis of

s Irdndry teno
TR TRDe

= Turnaver
s Employrant
»  Compliances
s Borrawings f saurce of funds
»  Presance differsnt locstions
Ratingwill motivste erierpriset o graduste towards |aree corporats
BanksMBFCs should give better deals or ncent ive |oans for good rated M SME
It will hed p in listing of BSWIES in =t ock exchanges
Thizwill bring com petition among the MSME=
# PReg=tration Benefit=s
< RAegstration for Uah can b2 made more attractive, 20 unarganized sectar can be
motiratad to move to arganized sackar,
< Follawing servoas can be provided inone go
= PAMN registration

& G O
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& GETM regist redon
* |Lreg=ration

= TReD5 registration
s TAMN regstration

Subriseion T warking Comm e Tarame ndeme ok of BEME A0 J00E

s O ling Loan sanctionsfrom muld ple banks! MEFCE

. EPF/ESICregsration
= Shap licenses
s Factory licsnss

*»  Yarious cbher porta s of complianoa and coreulti ng wabsites
# Cnlire gievance redressal J compl sint resol ution mechanism far iny ol o2s,
< An electronicyonling systam 5 needed where slers can uplosd urgsld Invaices detslls
and buyer can raise grievances [ complaint sgsins the quslitydouantity or sny other
imua. The mechani sm of resolution shod d ba in placa to reso va that in spacific periad.
o as Information ULility is veo way online camm un cetdon partal where seller in capacity
ot cperstia ned crad tor may uplad the irfarmation of urg s dirvoles 3gains the buyer,
Buyer may authenticate the information or may dispute Any Facilitation council [/
Adjudicat gz suthority 1o teke decigonson i, can access the authenticated information

starad In Irfarmatian Utlity.

Supgestions in line with Ll K Sinha Cam mittee

Rend mmendations

SuEpastians

ther

Faclivaion  Courcil

3. MSEs face protdems of delmped pay sty
ard hesiate L0 erforce dhe legal provisins
availalde v B wrder the MEMVIED Aol due i
low  barg@ining power. Bs Umely
payments to MSEs 15 of |east priority ta the
buy=rs, the soluion must be necessanly
claglpred arouhd the buwses. The Corrmithee
FeGiE s arehdhient 1o the MSMED Ao
reguiring 2l kErAES 1o rrandatanly vaload all
WFEF ifw e S abae B Al ol e be spedlioed
by Governmert, fam Ume o Ume, to an
Iformztian  LRiliy. Further, 2 monitanng
autharity should be et up under OHCWVERSE and
shirad bt ke prodi fle o uider IBED U Regulatio Mi
43 Wi lethis echanl sm vl ernail aumsreatic
digalay af the frames of the defaullng buyers
il | Ase Aot 33 8 moral sugdan anthe buyars
o releass payment to MSE suppliers. Furithar,
majarity of the Statkes have orly ore RISE
IMSEFCE which 15 pol
AcderjiEte 1o Caler To el sied pagrmenl caies
A Eng In The pelire S1are. Heree, There (5 8

a) MSME= shail upioad urpaid inwaices in
information LEility &fter due date and biwers
chould be asked to sithent icate.

bTesl will broadcast default alert to cther
lendesof defaulter buyers, This wil biing name
and sham e and cradit discipline amongh us ness
fraternity.

o) Baks SPIEFC should be asked 1o desl srictly
with tha custamars who are d efaultirg with the
operationd creditors

d] MSMWE DC pan 2ot eccess of wfarmation 1L
piorts
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Subrmicsion o sarking Caomm ETe Tarama ndem ot aff MEME &0 200

-J.H_l. T ey R .!

heed o incEate the Aumber of Faolliatan
Coundl s particularly in larger Stat ec.

14, In grder i0 provide lan portability noa
ceamiese manner o KERES, the Commitiee
receimerds thae BB should come ot with

W asures an poetabl iy of WSME loars with a
leocke | 71 e end ol DFE yEar,

AT The Commibes recorrrseds for ceestion
of Digital Public FirasFleiure that wil Feue
The porenial vworeduse [oan H]H'E'L“"ﬂ ELELE
cignificarly. Fuibermore, i wil addrecs
iMformatiaon aoymmedny that improves oredit
areess ghd coeral | gualing inhe lending space.
Urehee  abw Diginal  Public  Infrastrucore,
deploymrent of E- Liens will lack the fulure
ircarming cash flows and would lead 1o better
repayment rates

w) FEI task torce on Secondary market of
Corparste  loans recommended to  do
sendardization of ioan agreemets end then
use tha sutherticata irfarmation submittad an
Inform atlan Liilicy,

b] IBA i= working on standerdieation of
sgreament forcorporate loans, They should alzo
consider common ageement ' documentation
for MIEMIES [ oen

i) MeSL is working Digital Doeument Execution,
This will help Banks / NBFCs and MEMEs Far
executing sgreem ents anline wit h online =temp
tuty,

d] Inline to secondary market for oorporate
loans, losns of AMEMES should be dlawed to
trade, This will zerve the loan portability and
WISMME can pet better interest rate in price
ciszovery,

- End of Documant -
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The naed :

The definitions were revised in 2006 Le. about 13 vears ago,

The prices of machineries and equipments have increased substantially over
the years,

The nature of machineries, the customer quality reguirements and
environmental & other compliance requiremaents have become very comphex,
The latest technologies like Robotics, Autemation, and Artificial Intelligence
etc, are very costhy,

The existing limits are grossly insufficient.

Our Recommendations :
Irvestrment i_n Plant amd ST —— Turnowver Linit
— Machinery iboth for Mfg, and
E::Erpris.e Manufacturing Ent. senvice Enterprises Service Enterprises)
Present Proposed Fresent Proposed Present hﬁ_lp'?:'m
) Upto2s | Upte3.0 | Uptelo Up to 50
Micro Lakhs cr. Lakhes Lakha A =0
25 Lt 3.0Cr, to 10 Lto 20 | S0.00L 6o 5.0
small 5.0 Cr. 5.0 Cr, cr. Cr s 750
s50Crtw | 25Crte | 20Crto 5.0Cr ta
by 10.0 Cr. 75.0 Cr. 5.0Cr. 15.0Cr. g 00
Conditions :

The BSME Ministry has proposed to change the definitions to Turmover basis.
It is recommended that BOTH criteria should be made applicable. The type of
enterprise will change when the enterprise will cross either the investment
limit or the turnower limit.

These definitions need to be linked to the inflation index and should be revised
evary 5 years.,

Declaration of the investment and turnover should be made mandatory for
MEMEs by filing Udyog Aadhaar Memorandum and by revising it every year
within 30 days from the date of filing the return under Income Tax Act. This will
enable upward or downward registration depending on the actual turnover,

Page 1 of ¥




. Amendment in Section 19 - The provision - that - No court should entertain any
petition J/ appeal about dispute against Decree by Facilitation Council unless an

amount equal to75 % of dues to MSME is deposited, should be be strictly
im plemented.

. Amendment in Section 23 - 5plit Clause 23 In to a - with present text unchanged
and add Sub Clause b - In case the delay is more than 90 days from appointed day
- in addition to interest, the Principal Amount also should be disallowed under
Income Tax act 1961 - for computation of Income.
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Proposal :
M5SMEs should be provided a Standard Deduction from taxable income as follows —

35% for Micro Enterprises; 25% for Small Enterprises; 15% for Mediom
Enterprises.

Al tunes of enterorices lika Pronrietarye firms, Partnerghin firme, Private Limited
o pEoiany irms, Farinessnin brmes, Frvale Limited

e W Wt EEFL 0 OF W

Companies, LLPs and HUF should be eligible for this deduction.

39% of the MSMEs are non corporate neither is it feasibde for them, nor is it
critical for the econamy, to convert them Lo corporate entities. Hence benefit
should be extended to all types of entities.

Rationale :

Cash Crunch = a day to day phenomenon

Delayed payments from QEMs and Government Organizations

FASMED Act 2006 has not proved effective in recelving the dues in time

Higher Rate of Interest Charged by Banks vis-d-vis Large Scale companies

High Cost of Raw Materiaks and Equipments due to scale of operations.

Huge Inventory due to )IT to Customers f OEMS

Agpressive global and domestic com petition

Unable to reinvest and grow

Lack of support to withstand the global competition or even to survive

Expected Benefits :

Increase in reinvestment of profits by MSMES in their business which will further
enable business growth

Increase in new domestic investment as well a5 foreign investment in Indian
MSMIES

Cur Hon'ble PM wants increase of lobs from manufacturing sector from 16% at
present to 25%, The MSME sector is providing 80% of the manufacturing jobs;
hence, support to M3ME’s in form of Standard deduction will help te achieve this
target.,

This will help in achieving the target set MSME Ministry to increase GDP share by
FASMIE from 25% to 509 Also ultimately direct tax revenus will increase both due
to MSME growth as well as increass in tas-hase.
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Conditions :
« Option should be given to M5SMEs to either opt for the Standard Deduction or to
opt for the other schemes of the Ministry of MSME,

# Existing MSMEs should amend their existing UAM by selecting the appropriate
option and the new MSMEs should select the option while filing the new LAM.
Once the Option i selected then the MSMEs should not be allowed to change the
option for next 5 years.

w  This rule should not be made applicable with retrospective effect
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& There is a legislation (MSMED Act 2006) to pay MSME units withind5 days of
receipt of material, which ik not adhered to by the indusktry at large and MSMEs
finds it difficult to address this ksue. The Facilitation council mechanism has not
been proved effective as there is a fear of loss of business.

* In the GST regime, GSTH Portal (GSTR-1 Outward sale and Debit Motes and GSTR-
3B] is the unified source of information / database of all the outward and inward
transactions which are being carried out by the registered individuals /
businesses.

&  One of the Tundamental features of G5T is the seamless flow of Input Tax Credit
{ITC} across the chain across the country from the Manufacturer / Services J
Trade till it is consumed. Mow with introduction of GSTR 2A (Eligible ITC to be
claimed) businesses can now see their Purchase data as well.

This unified source of information / database on the GST Portal would be helpful for
the MSMES to get their receivables at the earliest, as detailed hereinafter,

e For registered assesses there should be a facility to register/add Udyog Aadhaar
PFlemorandum Mumber, which will enable the system to tag and track the
FASMES.

»  Once the asesses (buyers) avall the eligible ITC against a particular inveice or a
debit note as per the ITC rules, they will have to pay to the seller MSME within
180 days for the same, [as per ITC rules; else the credit will have to be reversed),

o A Unigue Transaction Mumber (UTR) should autamatically get generated while
uploading the G5TR-1 by the M5MEs.

# The seller MSME should upload the payment terms on the portal which are
mutually agreed between the MSMEs and the buyer.

*  While making payment to the MSMEs the buyer should link payments details

using the UTRE Number which will automatically tag the invoice raised by the
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FASPIE. Such payiment information should be made available Tor the seller
FASMES on the Portal,

The G5TN portal will thus help appropriate authorities {a dedicated cell at the
MSME Ministry) to track delays and take appropriate measures to ensure M3MEs
get paid on time based on the mutual contract between the buyer and seller {the
BASMIE ).

The G5TH Mumber of the buyer may be blocked for non-compliance.

MSMEs should file the GSTR-1 on Maonthly Basis due to following reasons -

* Presently, most of the MSMES file the GSTR 1 on quarterly basis, Hence,
invoices issued in first month are refllected on the G5T portal of the recipient
in the 4" month, which allows them to take the ITC in that manth only (as per
the new rule). With this system, the invalce will get appearad for the buyer in
the 4" month and hence, the tracking of the invoices and payments will get
delayed by %0 days.

# |n order to avold this delay, it is recommended that all MSMEs should file the
GSTR-1 on menthly basis {similar to GSTR-3B). This will help every business to
reconcile eligible ITC and avail the same on monthly basis. This will also
facilitate tracking of the invoice and the payments without any gap / delay.
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1. In online registration form NIC

= e LT S I A T

should be replaced by HSN Code,

2. Amendments (n Section 24 - Provision should be STRICTLY implemented. Even
under Insolvency and Bankruptey Code, 2016, | MSME dues should be given
priority ower all other unsecured payments after settling dues of employees when

a company goes into liquidation or approaches NCLT .
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Empowering SMEs for Glabal Competitiveness

03" February, 2020

Shri 5.M. Tripathi

Director

Indian Institute of Public Administration
IF Estate, Mew Delhi 110002

Dear Sir,
Sub: Suggestions and recommendations

SME Chamber of India would like to submit the following recommendations
and suggestions for the empowerment and competitiveness of MSME sector.

» Rating for MSME to be defined according to the sector. This rating should
enhance the capacity and credibility of the MSME sector not anly for
banking perspective, but should be for the other stake holders

» Online grievance redressal / complaint resolution mechanism to be
introduced for all departments related Lo M3ME sector,

e MESME definition should depend on turnover basis for manufacturing
industry and employee based in service sector and other allied sectors or
all one format

+ MNational board must meet at least thrice a year & tenure should be 2.5
years

» National board meeting should be organised for full day with specific
agenda and with specific presentations from the concerned departments
for policy change, implementation and benefits created SME sector. This
will be useful te market and brand the developments of the ministry to
the concerned sector

+ All state governments should set up MSME development center in each
district

= MSME board should consist of national, regional and state level
organisation who are working in rural areas especially in the
manufacturing industry

+ One common registration formalities to be completed for MSME sector and
the sector wise registration to be mandatory for pharmaceutical,
healthcare, food sector and public services

*+  MSME should be given more importance in ease of doing business

SMALL & MEDIUM BUSIMESS DEVELOPMENT CHAMBER OF INDIA
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Empowering 5SMEs for Global Compatifivenass

MSME DI should create a platform to certify new entreprensurs as per
their back ground, education, experience, vision, mission, expertise and
interest in the particular field, so that these entrepreneurs can be
recommended to investors, stakeholders, banks and government agencies
for fulfilling each other’s requirements.

MSME act should be applicable to all banking and financial service
providers to consider seriously as a priority sector to provide timely.
affordable and adequate finance for starting business, promotion,
development, expansion as well as diversification.

State governments should provide more attention on allotting industrial
land at concessional codt, to resolve their issues and problems related to
infrastructure, labour, environment, water, logistics and power,

The act should create segments like: Micro, small, medium and mid
corporate those are having turnover of Rs 250 - 500 crore to convert them
as emerging corporates. These emerging corporates will play important
role to compete with China, Japan, South Korea, Germany, US4 and
Canadian companies. These companies can be the potential partners for
joint ventures technology transfer and contract manufacturing.

The new solutions and concepts to be defined to encourage young
generation to start manufacturing units either alone or in groups

The policy should be beneficial to the manufacturers to expand their
activities not only for indian markets, but also for international markets.
The MSMEs those who are not functioning related to healthcare,
pharmaceutical, feod, water, chemical, environment and other important
segments should be given license or permission for 10 years.

If MSME is responsible for creation of more job opportunities, they should
be given relief in GST rate and income tax rebate.

5% GST rate should be introduced for all professional services applicable
to MSME sector

5% G5T to be introduced for internal business between MSME sector
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» District MSME development council - collector should be in charge for this
council and bimonthly meetings to be conducted and he should be in
charge of resalving the issues related to MSME sector. In case he is not
completing his duties, he should be penalized for the same.

« Company act: The new MSME company act should be introduced.

s Labour act: The new MSME labour act should be introduced.

« Commaon purchase (procurement) agreement to be introduced to all
corporate, MNCs, PSUs, mid corporates in favour of MSME sector with
proper terms and conditions of payment

» Exclusive banking service eco system with concessional charges to be
introduced

» One representative from each regulatory bodies to be included as the
member of MSME board

«  Toreview aili the ruies and reguiations and terms of aii reguiatory bodies
in fawour of MSME sector

e All ministry should set up MSME division in their particular segment, swuch
as: Agriculture, food processing, fertilizer, chemicals etc, for encouraging
entrepreneurship and to promaote the facilities and benefits of the
ministry of the MSMES.

*  MSME act should focus and glve more importance to emtrepreneurs whao
are turning their business from the rural areas. This will give boost to
expand industrialisation in rural areas

= Women entrepreneurs should be encouraged for setting up for various
businesses with specific advantages and incentives.

We hope that the abowve suggestions can be considered by the working group to
strengthen MSME sector to compete at national and international level.

Kind Regards,

Chandrakant Salunkhe 'I;.'.'a e '."!'I
Founder & President .5\ 45
SME Chamber of India -:%}iis g
+ 919820088377 e
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JHARKHAND SMALL & TINY INDUSTRIES ASSOCIATION

FHaH| D ASHRAM ROAD, BAIDYANATH-DEOGHAR-§14112
(DIST : DEDGHAR, JHARKHAMDY

SOTTATILA0L0 20" Tanwary, 2020

&ri &ML Tripathi, TAS
Director, Indian Institute of Public Ackninistrati on
IF Estale, E‘.i:nE Fooned, Bew Dieltn -1 10002
E-mail ID: contact us@iipaong.in,
hostel. iipa@iipa. orgin

Diear Sir,

sSub: Working Greup constioaied on 05012020 1o study (he need for choanges
im WIENRTF Thewvelomnm em Aot 200G imder vonr O hairmanshiin.

1. As desired we me enclosing our Nobe Moo 5976/722/2020 dt. 18.01 2020,
suegeding changes in thiz Act. 1 had written our views in Colomn No. 4 of mv note

2. Govt of Inda had consti uted Working Group on MSMEs Growih for 12" Five
Year Plan wnder Chaimmanship of the MSME Secretary, Mamy Sub-commitiees were
constitrted by MSME Minisgtry to assist the Waorking Croup,

3. 10™ Sub-Chroup was on “Institutional Strocture’ and DC, MSME was chairman of
the Sub-Giroup. T was incduded as a member in this 10* Sub-Group.

4. Om the bass of mgzestions received from various Organisations and Individnals
from thronghout the country, office of MSME compiled list of 18 pointz for amendment in
the Act. These 18 points were circulated among members of the Sub-Groop and their view
was golicited. All the non-officdal members suppoited 18 suggestions.

5. After that, MSME Ministry added 3 more points from their sde and finalized

these, in total 21 pointz, Thix Association does nof agree with these three pointz, due to
reazons mentioned in our note, against point No. 19, 20 £ 21.

6. I will be thankful, if this Weorking Group considers the 18 points compiled by
Sub-Group-10 and our comments there on. IF any more information or clanfication is
required, we will be happy to provide the zame

Thanking you, ours faithfully,

P,
I

(3P, Dalmia)
Pregident &
Ex-Menber, National B oard for MSME

@ MSMED Act, 2006: Report



List of 21 amendments in Delaved Pavment Act suggested by office of DC, MSME, under signatures of Sri P.K. Sinha the
then Dy, Director (Policy), vide his e-mail o 200072011 to members of 10th Sub=-Group, The DC, MSME was Chairman of
Sub-Group 10 named *Institutional Structure” and Additional Development Commissioner, (MSME Policy) was Convener
of this Sub-Group of “Working Group on Micro, Small & Medium Enterprises growth for 12th Five Year plan (2012-17)"
under Chairmanship of Secretary, MSME Ministry.

Jharkhand Small & Tiny Industries Association (JSTLA), Industries Association of Uttarakhand, Federation of Small &
Medium Industries, West Bengal (FOSMI), Tamil Nadu Small & Tiny Industries Association (TANSTIA) were non-official
members of this Sub-Group.

A Mote by GP. Dalmia, President, Jharkhand Small & Tiny Industries Asmcla’hnn Shahid Ashram Road, B-Deoghar-
814112 (Jharkhand) Mob. No. 7982893521, 9312563229, Email. ID: jsti

5. Amendment identified, Views of MSME Remarks
M, recommended and Associations, including
circulated by office of our Assaciations

DC, MSME te MSME

Associations vide e-mail
di. 200072001 1

A B T 1]

1 In defimtion, Section 2(F | All non-offical members | (1) MEIC has alse requested to BMSME Muoustry vide their
Iy will be added as|had supported this | letter Mo, NSIC/LAW/MINIMEMEDY 2011/4542 91.23.02. 2011

bl Auggestion, supporting this point,

“Penalty, prce-vanation, () Department related Porboment Stindmg Commaiiee on
earnest  money and industry has also receaended it in their 245th Report and they
security  deposit, by have also supported this poimt.

whatever  maime  called,

shall bz under (i) Kecommendation Mo, 1 and Mo, 15 are overlapping. It is
jumsdichon of Micro & sugpested that hoth should be clubbed together and following
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small Enterprises
Facilntation Couneil and
of this Act.™

recommendation should be sent -

“It is suggested that the law should be clanfied. Tt should be
specially provaded that penalty, price-vanation, eamest money
amed security deposit will alse be covered by the Act with
retrospective effeet and IFC will he entitled to order refund of

e e e s o EL Rl

penalty, price-vanation, Eamest Money and Secunty Deposit
with compound interest (@ 3 tomes of bank rate.”

Last portion of
Subsection MWy  the
following  should  he
deleied.

“Which  has  filed a
memorandum  with  the
authorty  referred o in
Subsection (13 ol Section
EI?

Jharkhand Small & Tiny
Industries Assacialion
(JSTIA) and Federation
of  Small & Medium
Industries, West Hengal
{FOEMIY supported this,

There are many factones which have closed down, doe to delay
in pavinent of due o any other reason. Now thev are not
registered as MSE. But while they were working, they wene
registered with Direcier of Industries and ihey bad suffered due
o delay i payment. They should alse be entitled to claim and
get interest due to delay in payment, when they were working
and they were registered.

Hence, it is sugpested that those factones which were registered
with Industries Department earlier, should alse get benefit of
interest on delaved payment,

I also had discussions with %0 BLK. Mathur, the then Secretary,
MSME Ministry (af present Licutenant Governor of the union
territery of Ladakh), He mmmediately agreed that these MSEs
should also be made eligible w0 claim principal amount anmd
interest through MSEFC, even though their factory is elosed or
now, mon-cxistent, He told that after the Standing Committee
subimits its report, the Ministrv will consider amendment in Law
and this point will be included in the amendment.
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Benefit of this Act will
also be avmlable to umis
registered  with  Khadi
Board and coir Board.

Al the end of Section
2P a new Subsection
200 will be added as
below:

“Irrespective of whether
supply was made before
or after 2221992 or
irespective of  whether
contraet was made before
or after this date, or
whether the cause of
action has arisen hefore
or after  this  date,
prowision of this Act will
apply,  This Act will be
with relrospective

effect.”

(i We ecould convince
W“.
. Wi
MWote  dt. 16032009
(Annex-1).  Sn HM.

Dixit, Addl. PSS  to
Mini —

Secretary, MSME and to
D, MSME that the Act
should  be smended  as
below -

(P _a new Suhsection
2000 will be added as
below:-

“rrespective of whether
supply was made before

made before or alter these
dates.  or  whether  the

Earlier, High Courts were allowing interest @ 21 o 25%
compounsd interest since 2391992, This had become settled
Law, due to many judgments,

The Supreme Court, in judgment between Assam Small Seale
Indusiries  Development  Corporation Lid. Vs 10 T3
Pharmaceuticals delivered on 7102005 (AIR 2006 SC 1311 has
decided that for purchase orders recerved before 23001092
simple mterest @ %% will be paid, as the Act of 1993 and Act of
106 are not with retmspeetive offect.

This %% sonple interest 15 confiscatory for BMSEs. Rs. 100/ in
sy 20 yeurs (@ 9% simple interest will become Rs. 2800-. With
22% compoumd interest, it will become Rs. 7827/ MSEs had
actually paid higher interest every month to Banks and have
achually paid Rs. 78270 as inferest, In India, itigation iakes
nommally 20 vears, Only if he 15 paid Rs. 7,827/ 1.e. compound
mterest, M3Es will be saved from being out of pecket.

MEME ministry, who had pot enacted Delaved Payment Act,
1993 was always under impression that this Act was with
“retrospective effect™. In Wit Petition No. 10179 to 10183,
MEME Mimistry filed an Affidavit in Andhra Pradesh High
Court in AP Transco Vra, 80 Durpa Conductors Pyt Lid.  that
the Act of 1993 iz with retrospective effect. Bul by their
judgments Hen'ble Supreme Court has held that the Act i3
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before or after thesc
daies. provision of ithis
Act will apply. This Aet
will be with retrospective
elfioct™

iy Al mon-official
members had  supported
this suggesiion.

prospective,

Thas difference in perception of Delayed Pavment Act 15 causing
havoo. This amendment i the Act is intended o rectify the
error. MBIC gol an award on 31.1.2002 [rom West Bengal [FC in
which Rs. 1,72,29.994/- was principal amount and Hs,
GH0, TR 005/ was mierest total Rs. 833,07 9900 With interest,
the amount has become about Rs. 30 crores by now. I this
amendment with “retrospective” effect is enacted, NSIC wall
receive aboul Rs 4 crote more mmmediately. The matter is

pending in the Supreme Court and WEIC is defendant,

After  Subsection 200
the following Subsection
201y wall be added:

“In the State of Tammuo &
Eoashmir, res-judicata
will not apply mmd all the
CARES where final
paviment  of  principle
amouni andfor of interesi
has mot been received by
MSEs, this  Act  wall
apply wrespective of all
past  Arbitrations  and
Legal Proceedings.

Imespective of  whether
supply was made before
orf  after 2102006 or
irrespective  of  whether

All nen-efficial members
had  supported  this
supgestion,

This law has been extended to J&K by Act of 2006 only. In
earlier Act of 19493, 1t was specifically provided in Section 1 (2)
“1t extends to the whale of India, except the State of J&K.”

The result was that 5815 were going 10 Court of Law as there
was ne [FC. Cases are pending in Court of different levels like
Sub-judge, District Judge, High Court etc. Thev canmd go to
IFC under Act of 2006, 1t is barred by res judicata,

It is suggested that special provisions should be made in law for
Jeck 11 mmy amount 15 s6l] receivable by 851 under nommal lows
of (1) Comtract Act, (i) Arbitration Act etc., (i) any Degree or
(v Awand eic, and the case is not fully closed by final payment,
the seller 881 can go 1o MSEFC under Act of 2006, His
entitlement should be considered under Act of 2006, Whatever
amount he has already received will be adjusted and he wall get
from MSEFC Award for balance smount
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contract was made before
or after thas date, or
whether the cause of
setion has arisen before
of  after  this  date,
provision of this Act will
apply n the State of
Jammu & Kashmar.”

| had discussions with Sccretary -MSME Sri Madhav Lal, [AS,
He was funous against poliicions of J&k. He wold, only due to
therr ego, Act of 1993 was ned implemented in J&E.

But politicians will not suffer. If this amendment is net made,
only MSEs will suffer,

At the end of Section
2Ry a mew Subsection
2{ 81 will be added:
“This Act is a Social
Welfare Legislation,™

All non-oificial memiers
had suppearted thiz
Suggeshion,

Al the end of Section
34 it will be added:

“Provided that till new
Board 15 constiwted by
the Gowvt, the old Boaed
wall continue

functioning.”

=

All non-offeal members

Taed supported thiz
SUggestian,

MSMED Board's life 15 for 2 vears and its working 15 stopped
for a few months, due 1o expiration of 2 vears, Earlier 551 Board
also worked in this “stop go stop™ way,

The ways of working of the Govt will remain same and
reconstitution of MEMED Board 1z likely to be delayed in futune
alzo. AL present also, there is o MNational Board for MSME, The
Board was constitited on 17.01.2017 for twe vears by S0 Mo,
338(E). Hence, life of last Board had expired on 16.01.201%, The
Baoard has not vet been reconstituted,

Hence For unintermupted working of Mational Board for MSME,
it is supgested that it will continue working tll notification
constituting new Board is made etfective by the Gowt, Tt wall he
in the same way as any Director of State Bank of India (whose
terms are nomnally for 3 vears) continues to work as Director, 1l |
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new [irector is appointed in his place.

Al the end of Seetion
184y or at the end of
Section 24, the following
will bee acbded:
“Limitation  Aet, 1963
and  Sick  Industrial
Comparmes {Special
Provisions) Aet, 1985
shall not supersede any
provisiens of this Act.™

All non-oflicial members
had  supported  this
supgesiion.

The seller cannd go 10 MSEFC, till he receives orders from the
Purchaser, duc to fear of loosing busimess. But by the time
business relationship is snapped, his (seller’s) right 1o get interest
becomes tune-barred, due o 3 vewrs” linntatien. Omly after
business relationship is snapped, the MSE wants interest for
whole period and it 15 legitimaie demand.

The MEME Mimsiry was under impression ihai as iimiiaiion
Act, 1963 and Sick Imdusirial Companies (Special Prowvisions)
Aet, 1985 were enacted before the special Act, Delayed Payment
Actof 1993, the Act of 1993 will supersede these 2 Acts of 1963
and 1943,

In Wit Petition Mo, 10179 to 10183 MSME Ministry filed
Affidavit i Andhra Pradesh High Court in A P. Transco Vs, 8n
Durga Conduetors Pul. Lid.  that the Limitation Act, 1963 does
ool apply on Delaved Pavment Act of 1993,

But Court of law disagreed, Counts have decided that Limitation

s Y auﬁruaﬂn—n NMelaved Povmend Acte Cramtg have gleny

by L LR N sl LSl Tt L AT LIPRLR LW ol RALtd LT B i)

decided that SICA Act of 19835 Act supersedes Act of 1993 and
Act of 2006,

Dr. P.C. Eae, the then Law Secretary, Govt, of India, had writlen
o the then MSME Secretary wvide his Note Mo, 6301-1 dt,
24.03.19492 as below:-

“1 have grave doubts about the efficacy of the proposed
legislation. In view of the weak negotiating position of the small
scile undertakings, in practice. parties accepling goods and
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services from them would be o a position to dictate fenms o
them with megand to Delayed Pavments. Be that as it may, we
have no constitutional or legal clyjection te the propesal made in
the draft Mote for the Cabinet,™

Thiz will also not be novelty, There are many Acts of India
Giowvt, on which Limitation Act, 1963 does not apply like PF.
Act, Gratuity  Act, the Foreign Trade (Development &

Regulation) Act, 1992 etc.

At present, as per judgment in Jay Engineering Works Lid, Vs
Industry Facilitation Council, as decided by Hon'ble Supreme
Court (2006-ATR (SC-0-3232) awards of MSEFC canmot be
enforeed on unils in BIFE. Large number of large industries had
purchased Irom MEEs md then, have pone o BIFRL. MSEs ane
left high and dry inosuch situations. As SICA Act is of 1985 and
is of earlier date than Act of 2006, Act of 2006 should supersede
i,

At present ducs of labourers are not covered by SICA Act of

1985, Similarly, we want that awards of MSEFCs should also be

CLERLAEE LI LR HLE Rl L e e Liati aiasht MO

beyvond mischiel of SICA Act, 1985,

MEIC 45 also feeling this pinch and have recommended this
amendment  in the Act of 2006 wvide their letter MNo
MAICTAWMMINLMSMED/ 201 1/4542 di.23.02 2011 reading as
below:-

“In most of the cases for want of limitation period, Micro &
Small units may not be i a position to refer the matter to
Industrial Facilitation Council within a penod three  vears,
Therefore, it is supgested that if the supplies are made through

Page 7 of 21




1ts nodal agency/supphier under sechion 2(n), such claims may be
considered 0 be covered under the provision of section 112 of
Limutation Act and 16 may be treated as a povernment recovery
for the purpose of computing hmatation under the provisions of
limatation act while making reference under section 18 of the
MEME Act 200067

We only differ on one point. I the facility s fo be grven, ot
should be given to all MSEs. The facility should not be confined

EYTF It I —— Y (e EH]

o il the supplies are made 1o itz podal agency/supplier....”.

From Section 15(4) the
following will be deleted:
a4 buyer Incated
anywhere i India™.
Thus, the amended
Sechon 184 wall read as
bl

4 Metwithstanding
anyvthing  contained  in
any  other law for the
time hemg in force, the
Micro and Small
Enferprises  Facilitation
Coungil or the centre
providing alternate
dispute resolution
services  shall  have
Junizdietion to act as an
Arbitrator of Conciliator
under this Sectien in a

Aldl nen-offieial members
hiad supported this
suggeshon,

Earlier, export sale were also under Act of 1993, There was no
provisien i the Act of 1993 that this Act will oot apply on
foreign buyers. But in Act of 2006, it has been specifically
exeluded,

In Act of 2006, m Sce 18 (4) 1t 12 writlen that it will apply on
“Buyver located amywhere in India.”™ This 1= 0 new thing mserted
in Act of 2006,

In Civil Procedurs Code, the recital is similar as in Act of 1993,
Under the Civil Procedure Code and Act of 1993, 551 was going
to Court For disputes regarding Export Sale. Under amendment
by Act of 1998, MEEs were poang to MEEFCs. Similarly, thas
definition of “Buver located anywhere in India™ should be
deleted,

Awards grven by Micro Small Enterprises Facilitation Council
under Chairmanship of Director of Industries are also " Awarnds™
utder The Arkitration & Conciliation Act, 199, 136 Countries,
including India, Bangladesh, Mepal, Pakistan, Bhutan ete, ang
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dispute, if the supplier is
located within ils
jurisdiction.”

This was the situation
before 2102006 and
status gun ante shonld he

restored.

signatory of Recognition and Enforcement of Foreign Arbitral
Awands. Accordmg to this, arbatration award m one couniry 13
enforceable in another country. Hence award of BMSEFC will be
effective in these covntries also.

At the end of Section
18(5) it will be added:

“Chaitrman of each Micro
&  Bmall  Enterprises
Faailitation Council wall
send maonthly  report o
the Dievelopment
Comunissioner of MEME
of PerAining
pending heyond periad of
W1 davs, with reason of
their remaining pending.™

Cases

Al nen-cfficial members
had supported thiz
suggestion,

11

At the end of 1% para of
Section 19, 1t should be

All non=official members
had  supported  this
sugi:slicm.

In Act of 2006, Bee, 19 condition has been made more stringent,
“Appeal”, the word used in Act of 1993, has been replaced by
“Application” in Act of 2006 ie. before mny application 1s filed
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added;

Mo Court will waive in
Court-procesding o in
wril-jurisdiction,
provision  of  pre-
depositing 73% amount,”

by the buyver against award of MSEFC, 75% of award amount 15
o be deposited in Courl.

Burt unfortunately, High
e Wit 75 .

[ 1L%]

il L A

buyers file Writ in High Court, After say 3 years, even if the
Writ 15 dismissed, this ime used i ““Wrong Court” 15 allowed to
the buver, over and above 120 davs allowed in Sec. 34 of the
Agbitration and Conciliation Act, 1996, Some provision should
be made in the MEMED Act, 2006 for the difficulty and
depositing 75% of Award amount with interest, should be
required o be deposited by the buyer to svoid harassing Wit
applications being Oled by the bayers.,

At the end of Sechion 23,
followving para shoukd be
wdded:

“Mon-disclosure  of the
mformation  will  he
punishable by penalty
uplo Bs 10000 andfor
imprigonment for uplo o
momths, 1 the buver is
Limited Company, Chief
Exceutrve af the
Company, 1f it s
partnership CONCETL,
pariners of ihe concermn
aned if it is proprietorsbhip

All non-official members
had  supported  this
supgestion.

According to Sec. 22 of MSMED Act, 2006, 1t 15 essential that
army buyer, whose aceounts are audited under any law, ane
required o show amount due to MSEs. Most of the buyers do
nod disclose this information. For example, after hifurcation of
State Electricity Board, abowt 80 companies have been formed
under Companies Act. Mone of these are showing their lHability
to MSEs m their balance sheets,

Most of the Companies write in their Annual Feport that they do
m know, which supplier 15 MSE. The auditors also tamely
agree, Thus, they conceal mformation of delay in pavment as
weell as the mterest amount i= not sdded back in their ineome.

It should be mandatory for CAs o cleary list oul MSEs and
other suppliers in the balance sheet and they Fail o do so then all
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concem, proprictor will
be punishable.

be considered as MS5Es and bemefits be piven at the buyer
compiny cost.

At the end of Section 24
a new Sechien will be
addded:

“The Micro & Small
Enterprises  Facilitation
Couneil will, on
complam received from
MSEs,  will  decided
whether any  buver 1s
harassing any MSE due
tor his making application
before the Council and
shall pass  orders  as
deemed fit.  Such order
shall be hinding on the
purchaszer.”

All non-offical m:ml:-m's

(1) WSIC has also requested to MSME Ministry vide their
letter Mo, NSIC/T AWMSINIMESMELY 201 1/4542 dt.23.02 2011

“ |m‘umm this moand
supporiing Uns pomt,

() Department telated Parlisment Standing  Committee on
industry has also recommended it i their 245" Report has also

supported this point, They have witten -

“In case a buyer 1s found harassing a MSE supplier, provision
should be made Tor a reference 1o be made o IFC (Ixlustries
Facilitation Couneil, now called as BMSEFC) 1f the 1IFC finds the
reference to be true, it should pass the appropriate order. The
IFCs should be s watchdog to prevent undue horsssment by
bigger buyers.”

Al the end of proposed

Section 22, a4 new
Section will e added as
Section 23:

“Armount of award given
by Industries Facilitation
Conncil ahould he
realizable as amear of
land  revenue  (Gont
TV CIILE recoverable

All non-efficial members
had supported this
SUEgestion,

Besides getting realized the amount of award of MSEFC through
nommal legal channels, te amount should alse be realizable, as
alternate remedy through Collector of the District as Arrear of
Land Revenue. Madhyva Pradesh, Bihar, Jharkhand ete. have
made it possible,

Hon'ble Mitin Gadkari 15 keen that such provisions should also
be made in other States, To make things easier, such uniform
provision may be made m Delayed Pavment Act itself, Addl. P8
to Mmister has sent note dt. 160820149 to Seeretary, MSME
Mimsiry and DO, MSME. Copy 15 enclosed as (Anmex-2)
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under  Fublic  Demands
Becovery Act)”
15 | Hefund of eammest money | All non-ofTicial members | (1) MSIC has also requested to MEME Ministry vide their

and securities deposit had  supported  this | letter Mo, NSIC/LAWMIMNIMSMELY 201144542 d.23.02.2011

It iz suggested that the | supgestion, supporting this point.

low should be clarfied

It should be specially (i1 Department celated Poarlimment Standing  Comimilles on

provided  that  security industry has also recommended it in their 245t Beport and they

depesit and  earmes( have also supponied this peint.

money will be covered

by the scl retrospective (1) Recommendation No. 1 and No. 15 are overlapping. It is

effect and TFC will be suggested that bath should be clubbed together and following

entitled 1o order refisnd of recommmendation should he zent -

Eamest Money  and “Tt is suggested that the law should be clanfied. It should be

Security  Deposit  with specially provided that penaltv, price-variation, eamest money

compound interest @ 3 and security deposit will alse be covered by the Act with

tumes of bank rate, retrospective effeet and TFC will be entitled o order refund of
penalty, price-vanation, Eamest Money and Security Deposit
with eompound miterest (@ 3 tones of bank rate.”

I | “Afler 2y, new | All noo-offcial members | Thes wall give reliel o many MSEs,

Sec byl may  be | had supported  this

added “if the MBEE makes | suggestion,

advance  payment  for

purchase of raw matenal

or for any reason, the

time period upto 45 days,

as presenbed in Section

15 with Sec2(b) will

apply ™,
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After Sec 15, one Section
15(ay shall be added =it
any MSE pives advance
pavinent for purchase of
raw materials or for any
reason, the supplier will
supply goods or services
within 45  days, or
cierwise, i will  be
liable to pay interest as
per Chapter 5 of this
Ael”

17

It any CGiowt. [Department
of  Corporation takes
from anv MSE any
amount due to Tax, Levy,
Surcharge efe. by what
ever name called and
ultimately  the amoumnt
becomes  refundable 1o
MEE, interest will be
paid a5 prescribed in
Chapter W of this Act.

All nom-official members
had suppartsd thi=

SUpesion.

Some of the Gowdt, officers demand bribe and if their demands
are nol met, exorbitint tax ele. are sssessed and demanded.
Instesd of say BEs. 50.0000- Tax, Rs. 10 lakhs are assessed. 17 the
assessee 13 lucky, afler say 10 vears, 10 may be found that most of
the demand of tax was inflmed and instead of Rs.10 lakhs as
demanded and paid under protest, actual demand should be say
R 30,0000 cnly. The MSE gets refind of 8.9 30 lakhs, But the
refund 15 onlv after spending Bs Slakhs i expenses of litigation
in [0 years. [s it justice?

Mothing happens to the dishonest officer. Bs. 950 lakhs of 10
vears ago 15 worth now B2 lakhs only, due to inflation, As the
refund order itself proves that initial demand of Ra 10 lakhs was
exorbitant and llegal, by this amendment, this Association want
that MEE should at least get inferest, af the e
preseribed in Chapler-YV of Act of 2006, through MEEFCs, so
ithat he s partially compensated.
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15

In Central Exeise Dept.,
Govt. of India claims of
large number of MSEs
are pending or will arse
in future. It 15 sugpested
that octrine of Tlnjust
Enrichinent shouid nei e
applied on MEEs. MSEs
comnot manipulate  the
market ete.  Following
mmendments  should  be
made m the Act:

AN Atter Hec 2ibili),
new Sec 2(bNivy may be
aldded “or refund claims
ol MSEz for Ceniral
Excise Duty, Doctrine of
Lrnjust Ennchment  shall
ol be applied on MSEs.”

All nom-official members
had  supported  thos
slEgestian.

M5Es were often required to pay more than the requaned amount
pavable by them as Central Excise Duty, doe to demand notices
issied by Central Excise Authorities. Hence, he pavs the amount
arkl subsequently. when the problem is resolved, clamms refund
of the excess Exeise mmount paid. Earlier, if he had to pay excess
amoant, it was refumded to him,

Om 12.08.1991, the then Finance Minister Dr. Manmohan Singh
introduced a Bill “THE CENTEAL EXCISES AND CUSTOMS
LAWS (AMENDMENTY BILL, 19917 in Lok Sabha. This Bill
was subsequently passed by both Houses of Parliament and the
President of India gave assent. The Bill amended Central Excise
Act, 1944 retrospectively and became a part of the Central
Exeise Act, 1944, By thas amendment, Hon"ble Finance hMinster
did the followmg two things:-

(A0 He created a “fiction of law™ that wherever the assessee is
entitled o get refund, the refimd amount will not be given o
him. The amount will be credited m a fimd called “Consumer
Welfare Fund™ established under Section 12 ©, Only exception
was that if refund was to be given 1o the assessee doe 10 reasons
stated in Section 1B (2% the amount will be paid 1o the
assessee. (Hherwise, he will have o prove that he or his buver
had not realized the amount from public. The conditions are
difficult and rarely any body gets refund.

(81 This Bill and sendmg money o “Consumer Welfare Fund™
was implemented with retrospective effect. Thus in all cases,
where money was refundable, the assessee lost the amount,

It was also told in Rajva Sabha on 13.9.1991 — “The fact is that |
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in the one year that mstructions were there, during the previous
regime, our regime, from 1B 1L 19SS o 9011989, the refunds
amounted o Rs 5140 55 000/~ And in the four moenths that we
curbed, we tried to curb refunds even further, 1t come down to

Ks. B35 00,0000, In the five mombs that Prof, Dandavate kept
this I'|'|'rnlg om -'.-"}' mw the 'in-:d'|1|.|'-:t'|4'|r|“'t:e_| from 21,3 Qb io 28, ﬂ_m:

SEAEE SRARD 5 REan lmniRslaiiial e 2

1t cost the nation Bs, 37,41, 77,0004,

Theat is what it cost us. Amd the intention of talking of s, 10,000
croges and Rs 20,000 erores was not that the money had gone.
But it would be going and the fact that the cases were in the
pipeline in the count,™

It appears, big amount was doe o be relimded © o few lorge
indusiries. The Gevi al the hebn, did net went  those
industnalists to get the benefit. Hence, in haste, this amendment
was made in the law. SMEs were hurt inadvertently.

Subsequently this Act was challenged in Court of law and 9
Member Bench of Hon'ble  Supreme  Court  examined
constitiitional  validity  of this amending Act in Mafatlal
Industries Ltd, & Odbers Vs Union of India & Odhers as
reparted in (19971 5 Supreme Court Case 536, Hon'ble Supreme
Court found amending Act of 1991 constitutionally valid.

SMEs has gnievances that Officers of Central Excise Department
direct them to deposit amount as Excise Duty at higher rate then
payable by them andfor force MEEs o pay Excise Duty, even
where they are not hiable to pay. The result is that even if the
MSEs are ahle to prove that the Excise Dty demanded from

them was illegal, they loose money.  Even if ulimately it is
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decided that the illegal amowunt collected from them should be
refunded by Govt, the money goes 1o Consumer Welfare Fund
established under Section 12 C.

Thus, scme Officers of Central Excise Depantment blackmail
MEEs to grease their pahm. Otherwise, they will have to pay
more and the Excise amount paid by them wall never be recemved
bk

Though the large indusiries also are subject to same law, they
have their Legal Department. They can alse spend money in
consulting eminent lawyers and ex-judges of Supreme Court and
High Court and oblain “written opinion”. In face of written legal
opinion of a retired judge of Supreme Court, the Officer of
Exeise Department mmediately withdraws his demand notice.
Hence, wscrupulons Central Excize Officers cannoet blackmail
themn so easily. Thus, mainly MSEs suffer by this amending Act,
which is actually & fiction created by law,

To protect volmerable MSEs, it is supgested that those MSEs
should not be subject o “umust enrcloment in Central Exeize
cases”, I wltimately it is decwded that money collected Fom
them was illegally collected, instead of the amount geing io
Conzmer Welfare Fund establizshed under Section 12 C, the
refund amouni should be paid back o MSEs with inierest @
preseribed in Chapter-V of MEMED Act, 2006.
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19

Frequency of mectings of
MNEMSME to be reduced
fo twice a vear — Seclion
36y

Mo non-official members
had  supported s
Spgestion.

Recommendation Mo, 19,

20 and 21 were ot
cireulated among
members  of the Sub-
Giroup. (Hficers,
unilateraliy added these 3
paints i the

recommendations later,

Actually, Mational Board for BMSME has never met 4 times n a
vear. This Association was member of first Board. In 2 vears, &
meetings were held. After that, 7™ meeting was held on
07042000 and last 16% meeting was held on 26022018, Thus,

in more than 10 vears, 9 meetings of the MNational Board for
MEME haz heen held,

W want that present periodicity of quarterly meeting should be
retained in statute books. Though not properly implemented, it

cremies a litlle pressime i Govi 1o coifvene ihe meeling.

We suggest, this suggestion should not be implemented.

20

The  defined of
imvestment in plant and
machnery for classilying
and
medium enterprises may
be  deleted [rom  the
MSMED Act, 2006 and

limit

the micro, small

should be replaced with
as medified —  Section
Tl

Mo non-official members
had  supported  this
supgesiion,

Recommendation Na. 19,

20 and 21 were md
cireulated among
members  af the  Sub-
Giroup. Officers,
urlaterally added these 3
points it the

recomimendations later.

We sugpest, this supgestion should mot be implemented.
Otherwise, Govt, will go on increasing plant value for definition
purpose al interval of every 243 years.

Some people want o define Micro, MSEs and Medium
Industries on the basis of tomover, T submit, tumever hasis
should not be accepted. Plant value basis is time tested, As
turnover changes from vear to vear, some units may be micro
unit in one vear, small unit in another vear, medivm industry in
3 yvear and again micro indusiry in 4% year, For example, zimne
sheet rolling wnit peed very lintle plant and machinery and main
nead of the factery is order for fnished goods and working
capital, Zinc sheet 15 used mainly by battery mardaciurers.
Change from micre to medium and then again o micro unit will
be frequent in this industry and somilar many other industries
like copper sheet rolling, barbed wire manufactuning, propersy
mills for manufaciuring alumimum wire rods of sav 2 MT each
coils, steel rolling mills, ferrous & nen-ferreus wire drawing |
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o

I subanit, the definition should be based on machinery value. Mo
mcrease m machine valoe 15 also called for.

Fegarding plant value, earlier, i say 1960, value of land,
bulding, plant & machinery was all mcluded for definiion and
ceiling was B=. 5 lakhs Let us presume land and building value
o ke 30% in 550 Thus, ceiling was actually Ks. 3.5 lakhs for
plam & machipery. Inflaton in cost of plam & machinery has
e been 142 times in last G0 vears.

If due o change in technology andfor inflation, now  production
of any ilem s nol possible (1) by Blicro umits, let i be
munufactured by MSEs, (i) by MSEs, let it be manufactured by
Medium Tndustries and (i) by Medium Industries, let it be
manufactured by large industries. Wy we should try o inerease
plant value fo enable MSEs or medium industries to manufaciune
Railway Engine also? Let Railway Engine be manufactured m
large sector,

The image of MEMEs is of “poor men”™. Late Manubhai Shah,
the then Minister for Commerce & Indusiry was Gather of Small
Scale Sector in India. He told in one meeting of the 531 Board
ihai Lord Dever once weni io him with a few samples of bad
guality soap. Lord Lever told him that in India, same soap is
used both for washing cloths and toking bath, Skm of Indins
will be aflected, if they use such bad quality soap, He wanted
permission for Hindustan Lever to produce more soap, As the
eXpansion in capacity was banned and washing soap was
reserved for 881, Lord Lever wanted washing soap to be
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dereserved,

Sni Manubhat replied that hus family was poor and when be was
a child, he did not pet even such bad quality seap. He had to use
mud o clean his body, He suggested to Lord Lever that
manufacture of washing soap should be left o poor people in
581 and Lord Lever should start manufactunng  some
sophisticated ttem. He assured, Gowt. will help Lord Lever.

When B Adal Bihan Bajpaves was Prime Minisier, he otdered
that definition of 381 be reduced to plant value of Re 1 crore
from Rs. 3 erores. Later Govt increased plant value to Rs. 3
crore since (2.10.2006. This has badly dented image of small

sedle mdustries as “sector of poor people™.

If plant value is nof increased in 10713 vears, the MSME secior
will regain its image of poor people.

In myy opimion, it they want to grow and expand from (1) Micro
to B51 (i) 531 to medium industries and (i) from medium
industries to large industries because within Bs. 5 crore machine
value that sophisticated item cannet Be manufactured, he should
be encouraged o migrate o medivm sector. [ 15 natural process
of growth,

Some items which could be taken-up in 581 sector within Bs. 5
crore plant & machimery 10 vears back, can be taken-up now m
medium scale cnly due to inflatien and technolegical change.
Similarly, some items, which could be manufactured within Rs.
10 crore machine values m 2006, will be requirng machine
value of say Rs 25 crom in 2025, Let those items be
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manufactured in large scale sector, This also 15 natural process,
We should not want that milway engines also should be
manufaciured in mediom secior.

Some MSME units also want the delinition 1o be increased, so
that they may remain say in micro sector, as well as may grow.
This 15 quite unreasonable, Instead of tving to get the definition
changed, they should choose to remain in micro sector or to
expanl and become a small imdustry or medivm indusiny.

Otficers in MSME Ministry have higgest vested interest in
getting plant value increased. They mayv find that targets of
credit disbursement, number of units financed, merease in credit,
mcrease 0 production and employment, merease in share of
MSME in GDP from 8% to 108 ele. are noed achievable soon,
Henee, they want to get the machinery-value increased. [T wmts
upto Bs 1 erore plant-value are considered micro industries and
upto Bs. 23 crore are considered 551, all the set targets will be
achieved, without any effort and without even single new unit
being started. This will he statistical jupalery.

Bun this will mot be hitting the target. [t will be just firing amd
where ever bullets hit, putting circle to show that target has been
hit. If MSME Ministry is permitied to change the ceiling of
maciinge vaiue by noiificaiion, m no way MERME hMimsiry can be
deterred and they will change and increase the plant value at
interval of every 23 years, so that mstend of having o moke
efforts for achieving targets, they will show all resy picture. In
this bargain, units in MSE sector will be worst hit.
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Ome example 15 treating medium mdustry also as prionty sector
for the purpose of credit. Gowt. repeatedly and al vanous lorums
pave cateponcal assurance that credit o medium mdustries wall
ned be reated as prionfy  sector advance. Bui  silently,
neification was issued and even most of the members of
Mational Hoard also, never knew the change or its had effect on
MEEs.

Revising  upward  the | --D0-- 10 e I B B B

defined investment limit —— Same 85 in 2 above

in plant and machinery in
respect  of  MMEMEs-
Sechon T 1)

STG-2020 dt. 18 01203
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Errail i jstiagpd@grail.com (M) TORZEI3ISZL) 9I1F56IF29

JHARKHAND SMALL & TINY INDUSTRIES ASSOCIATION

SHAHID ASHRAM RDAD, BAINFANATH-DECGHAR-018112
(CIST : DECHGHAR, IHARKHAND]

5994/722/2020 27" February, 2020

S 5.N.Tripathi, 1AS

Chairman, Working Group to study the need for
changes in MSMED Act, 2006; and Director [TPA,

Mew Delhi.

Dhzar Sir,

Sub: Amendment in MSMED Act, 2006 which has been accepted by
Min r r .

. We met Hon'ble Minister Sri Nitin Gadkari,. who had with him Officers of MSME
Ministry also. We submitted to him our representation No, 59007222019 dt. 12-8-2019 {Anmex
=*A")and requested him 1o add Sec,2(0)), a new sub-section in the MSMED Act, 2006,

Hon'ble Minister had discussions with his Officers also and he accepied this suggestion.
The matter was further examined. A direction was issued on 16-8-201% (Annex-“B™) to the
Secretary, MSME and the AS & DC, MSME, by Hon'ble Minister under signature of Sri
R.N.Dixit, Addl. PS. to Minister, as below :-

“AL the end of Section 2 () a new Subsection 2 (0)) will be added as below :-

“Irrespective of whether supply was made before or after 2221992 or 2.10.2006
irrespective of whether contract was made before or afier these dates, or whether the cause of
action has arisen before or after these dates, provision of this Act will apply. This Act will be
with retrospective effect™.

You were kind enough to assure that whatever amendment in the Act has been accepted
by Hon'ble Minister and‘or MSME Ministry, will be included in the Report as recommendation
of the Working Group,

We will be thankful, if this accepted amendment is included in report of this Working
Group, as its recommendation.

2. We requested you that Eamest Money, Security Deposit, Penalty, Price Variation
should also be included in the Act, so that MSEFC or the Court may give their award andfor

decree on these receivables also, if they feel claim of the seller is justified, under MSMED Act.

We will be thankful, if this suggestion is also conssdered. W have explained this point in
our Note Mo 3976 T722/2020 dt.18-1-2020 as point No.l, and it has been included in agenda
papers for the meeting dt 26-2-2020 as annexure.

Thanking vou, Yours faithfully,

—ily '

(G.P. Dalmia)



Consultation with Industry Associations by FISME on
the amendments to be sought in the Micro, Small
and Medium Enterprises Development (MSMED)
Act 2006

Viewpoints of Participants -
Chapter |

Titles, definitions and explanations of terms (Sec |-2)

Registration of MSMEs under the MSMED Act 2006 should be made Chairman
compulsory

Like the previous E M procedure, registration should be in part —| and | Chairman, AIMEA
part — Il. Part — Il should be based on Know Your Entrepreneur as per
KYC model

Existing Entrepreneur linked with Udyog Aadhar should be allowed to | eMERG
set up Start — Ups for different activities / ventures.

Chapter Il
National Board for MSMEs: constitution & functions (Sections 3-6)

National Board for MSME should be restructured in the format of GST | Chairman
council with all state Minister of MSME as members and should be ap-
propriately empowered.

All leading Federations of MSMEs should be made permanent mem- FISME, LUB,
bers of MSME Board. COSIA, BIA

Chapter Il

Classification of Enterprises (Criteria Manufacturing, Services investment limit), Advisory
Committee and Memorandum of Micro, Small and Medium Enterprises (Sections 7-8)

Classification should be based on Turnover and number of Employees. | Chairman ITMA,
There may be no need for separate categorisation of Manufacturing; | HCCI, FSIA, BIA
Service MSMEs.

Investment in plant and machinery should be a compulsory criteria for | LUB, CEPC
defining MSMEs to encourage manufacturing.

Existing criteria for defining Micro, Small and Medium Enterprises on | LUB
the basis of investment in plant and machinery is adequate for devel-
opment and growth of MSMEs

Classification of MSMEs should be based on Turnover as fol- FISME
lowed in most countries. Feasibility of stipulating additional IDMA
criteria like no. of employees, investment in Plant and Machin-
ery may also be studied.

Traders should be barred from obtaining Udyog Aadhar online COSIA

There should be a provision for entering the activity manually in the COSIA
Udyog Aadhar format, if appropriate nomenclature is not available in
the dropdown menu.

Definition of MSMEs should be Turnover based and as per the follow- [ COSIA
ing criteria ; Micro :upto Rs. 5 crore; ii. Small: between Rs. 5 Crore To
Rs.25 Crore; Medium : between Rs. 25 Crore to Rs.75 Crore.
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Number of persons employed should also be taken into account to bar | COSIA
registration of Traders as Service Enterprises.

Activities under ‘Service’ Enterprises need to be broad based and HCCI
elaborated item wise as often issue of Udyog Aadhar is denied due to
ambiguity about whether an activity is Service or Trade.

Existing entrepreneurs having Udyog Aadhar should be allowed to eMERG
launch ‘Start Up’ venture and avail the facilities for Start Ups.

Chapter IV

Measures for Promotion, Development and enhancement of competitiveness (Sec
9-13):

Infrastructure Development Institutes should be established Chairman,
under a new scheme in State /Districts / Cluster level towards HCCI
promotion of MSMEs and providing technical support, marketing
assistance etc.

Under Public Procurement Policy 25% of total procurements by | COSIA
Government departments and PSUs be mandated from manu-
facturing MSMEs

Under Public procurement, Bank Guarantees should not be COSIA, CIU,
insisted from MSME suppliers as this this has a significant cost ITMA, AICOSMIA
burden. Else bank guarantee should be slashed from 10%, as
generally asked, to 5% of the contracted amount.

In no case Bank Guarantee duration should be extended beyond | CIU
the original tenure. This causes complete choking of working
capital flow besides enhancing cost of supply.

List of items reserved for purchase by Government from micro | CIU
and small enterprises need to be reviewed periodically.

Procurement by Government departments and PSUs by brand | CIU, FSIA
/ supplier name should be strictly banned. Also import of items,
made indigenously by MSMEs should not be allowed.

Electricity generation and distribution companies of states ITMA
should also be compulsorily registered underTReADS to pro-
vide relief to MSME suppliers from huge Delayed payments

PSUs have been mandated by the Government to register on AICOSMIA
TReADS platform. Railways, Defence and other departments
with a large MSME supplier base should also be asked to
register.

Chapter V

Delayed payment related provisions for Micro & Small enterprises (15 ~19), setting up
of Facilitation Councils by State Govts, their constitution, procedures etc (Sec 20~25)

Along with Small and micro enterprises, Delayed payment to Chairman
Medium Enterprises should also be brought under the purview

of MSEFC

MSEFCs should be made quasi —judicial bodies with retired HCCI

judges in Chair.

To overcome unnecessary delays, decisions of MSEFCs to be COSIA

announced within 90 days and all meetings discussions for

Arbitration be completed within that period as mandated under HCCI, ITMA, AIMA
Clause (5)
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With the availability of GST Network, the Bill wise payment
status to MSMEs be tracked and for any delayed payment, input
credit against the pending bill be denied.

LUB, CIU

Para 19 of the Act stipulates that if the buyer files a case in a
court of law to set aside the award of the MSEFC; 75% of the
awarded amount must be deposited in the court. This should be
strictly implemented.

HCCI

For Arbitration under MSEFC to address delayed payment, multi
member Arbitration Board should be allowed.

FSIA

Para 24 stipulates that Paras |5 to 23 of the Act, have overrid-
ing effects to any law in force. So Limitation Act should not be
applicable to MSEFC awards so that delays in submission claims
or implementation of awards are not time barred.

PHD

To ensure timely implementation of MSEFC awards, steps like,
freezing of bank account, recovery proceedings under land Rev-
enue Act, should be considered.

COSIA

Buyers be mandated to not specify contract and arbitration
clauses in the Purchase Orders to MSMEs in contravention of
the Paras |5 to 23 of the Act, which, para 24 stipulates have
overriding effects to any law in force.

HCCI

If the buyer moves to Insolvency / Bankruptcy process, the
pending awards of MSEFC should be dealt as secured loans and
the affected MSME as a secured creditor.

COSIA

If the buyers goes for Insolvency / Bankruptcy proceeding, at
least the amount of tax paid by the MSE supplier should be re-
coverable on priority basis.

Clu

There should be provision for uploading multiple invoices against

one buyer in SAMADHAN portal.

HCCI

Chapter VI

Miscellaneous: Appointment of officers & penalties for

contravention: filing of

memorandum, delayed payments and appointments (Sec 26, 27), Jurisdiction of Courts
(28), For Rules empowers Central Govt (Sec 29) & State Govts (Sec 30) which must be
put before the Parliament and Assemblies respectively for specified period and power
to remove difficulties (sec 31) and to repeal of delayed payment Act 1993 (sec 32).

There should be a separate section in the Act. On Ease of Doing
Business under which MSMEs should be under a single clearance
system under all relevant statutes

Chairman

Exit provision should be available for entrepreneurs for winding
up un-successful enterprises

Chairman

MSMEs should be allowed to file all statutory returns on self —cer-
tification basis as implemented by Rajasthan Government

RIA

Other Issues raised:

(i)  The existing subsidy on ESI / PF contributions for new workers for 3 years

should be extended. ( ITMA)

(i) Second dose of CLCSS subsidy should be available to micro and small

enterprises after 5 years (RIA).

(i) Government should create land bank for immediate allotment for approved

projects (AICOSMIA)

(iv)  There should be systematic nursing of sick enterprises; it should not be left
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(i)
(vii)

(viii)

(ix)

)

(xi)
(xii)

(xiii)

to banks only. Also the NPA should declared after 180 days default, not after
90 days. (HCCI, AIMEA)

NIC code should be revised to cover all important activities and be available
in the drop down menu during Udyog Aadhar registration (BIA, HCCI)

DICs need to strengthened for providing grassroot support to MSMEs.

One Time Settlement should be allowed immediately if requested by the
entrepreneurs (HCCI).

There should be separate promotional package for Women entrepreneurs.

To overcome cash crunch, MSMEs should be allowed to upload invoices on
GST portal without charging GST. The buyers should pay the GST on reverse
charge basis nd claim input tax credit for the same. (LUB, CIU, RIA)

GeM should facilitate supply by MSMEs. The present registration system is
cumbersome and difficult to register (FSIA).

There may be a separate B2B portal under GeM (Chairman).

Selling of industrial real estate for setting up a new industry should be
exempted from capital gains under Income tax Act (PHD).

MSMEs registered with Udyog Aadhar, should be exempted from multiple
registration with NSIC and other PSUs for Government /PSU supplies. (CIU).

(xiv) The rules under Insolvency Bankruptcy Code for partnership and proprietory

(xv)

should be notified at the earliest for the benefit of large majority of MSMEs
(BIA, FISME).

Government should enable efficiency in marketing organisations of central
departments and States for efficient marketing of MSME products. (CIU).

(xvi) The existing RBI stipulation to banks for compulsory third party rating of

borrowers for loans above Rs. 5 Crore should be immediately withdrawn and

instead, the banks should be allowed to do their in house rating of borrowers.
(FISME, CIU, ITMA)

Abbreviations:

Chairman - Mr.S. N Tripathi, Director, [IPA and Chairman of the committee constituted

for recommending amendments required in the Micro, Small and Medium Enterprises
Development (MSMED) Act 2006.

AICOSMIA — All India Confederation of Small and Medium Enterprises

AIMA — All India Manufacturers’ association

AIMEA — All India Manufacturers’ and Exporters’ association

BIA — Badli Industrial Area Entrepreneurs’ Association

CEPC - Carpet Export Promotion Council

COSIA — Chamber of Small Industry Association

CIU — Chamber of Industries, Udyog Vihar, Gurgaon

HCCI — Haryana Chamber of Commerce and Industry

eMERG -

Engineering Manufacturing Entrepreneurs’ Resource Group

FISME — Federation of Micro, Small and Medium Industries Associations
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FSIA — Faridabad Small Industries Association

IDMA — Indian Drug Manufacturers’ Association

ITMA — Indian Transformer manufacturers’ Association
LUB — Laghu Udyog Bharati

PHD — PHD Chamber of Industry and Commerce
RIA — Rajasthan Industries Association




Consultation with Industry Associations by
FISME Chapterwise On 4t February, 2020, on the
amendments to be sought in the Micro, Small and
Medium Enterprises Development (MSMED)
Act 2006

Summary of Chapter- wise Recommendations:
Chapter |
Titles, definitions and explanations of terms (Sec |-2)

Registration of MSMEs under the MSMED Act, should continue to be voluntary and
option be left to the entrepreneurs to register and derive the benefits under the Act.

Classification of MSMEs should be based on Turnover as followed in most countries.

The present categorisation of MSMEs under the Act, viz., Industry, Service etc. may be
continued to deliver benefits under sector specific policies and programs.

Existing entrepreneurs with Aadhar Number linked to Udyog Aadhar, should be allowed
to launch Start — Ups and avail benefits announced by the Government.

Chapter Il
National Board for MSMEs: constitution &functions (Sections 3-6)

The National Board for MSMEs should be restructured in the format of GST council,
with a permanent secretariat, an interactive portal for online deliberations on the issues
under consideration etc. It should be a think tank like NITI Aayog for MSMEs and should
have meetings at regular intervals, say, once in a month.

Chapter Il

Classification of Enterprises (Criteria Manufacturing, Services investment limit), Advisory
Committee and Memorandum of Micro, Small and Medium Enterprises (Sections 7-8)

Section 7 of the Micro, Small and Medium Enterprises Development (MSMED) Act,
2006 be amended to define units producing goods in terms of annual turnover as follows:

A micro enterprise be defined as a unit where the annual turnover does not exceed 5
crore rupees;

A small enterprise be defined as a unit where the annual turnover is more than 5 crore
rupees but does not exceed Rs. 75 crore;

A medium enterprise be defined as a unit where the annual turnover is more than 75
crore rupees but does not exceed Rs. 250 crore.

For Enterprises rendering services the different categories may be defined, in terms of
turnover as follows:

A micro enterprise be defined as a unit where the annual turnover does not exceed 2.5
crore rupees;

A small enterprise be defined as a unit where the annual turnover is more than 2.5 crore
rupees but does not exceed Rs. 40 crore;

A medium enterprise be defined as a unit where the annual turnover is more than 40
crore rupees but does not exceed Rs. 150 crore.
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Chapter IV
Measures for Promotion, Development and enhancement of competitiveness (Sec 9-13) :

Government should earmark funds for demand driven activities for development of
MSMEs.

Under Public procurement, Bank Guarantees should not be insisted from MSME
suppliers as these have significant cost burdens. While allowing guarantees provided
by insurance companies will be an ideal solution, one time Lump Sum BG can also be
considered.

Government should announce a public procurement policy at the earliest, removing (a)
LI system of tender approval, (b) encouraging supplies by multinationals with the plea
of Made in India and other conditionalities favouring the public procuring agencies.

In no case Bank Guarantee duration should be extended beyond the original tenure.
This causes complete choking of working capital flow besides enhancing cost of supply.

Procurement by Government departments and PSUs by brand / supplier name should
be strictly banned. Also import of items, made indigenously by MSMEs should not be
allowed.

Electricity generation and distribution companies of states should also be compulsorily
registered underTReDS to provide relief to MSME suppliers from huge Delayed
payments.

PSUs have been mandated by the Government to register on TReDS platform. Railways,
Defence and other departments with a large MSME supplier base should also be asked
to register. Corporates should also be compelled as they are avoiding registration on
TReDS on the one hand and using it for trading own Bills on the other?

Chapter V

Delayed payment related provisions for Micro & Small enterprises (15 ~19), setting up of
Facilitation Councils by State Govts, their constitution, procedures etc (Sec 20~25)

MSEFCs should be made quasi —judicial bodies with retired judges in Chair.

Along with Small and micro enterprises, delayed payment to Medium Enterprises should
also be brought under the purview of MSEFC.

To overcome unnecessary delays, decisions of MSEFCs on delayed payments, to be
announced within 90 days and all meetings, discussions for Arbitration be completed
within that period as mandated under Clause (5). Also the time taken by Facilitation
Councils in deciding each issue be monitored at DC, MSME level. National MSME Board
should also review delays and go into the root causes.

Post award process and the agencies involved, need to be studied to address huge
delays in getting decrees and eventual recovery.

With the availability of GST Network, the Bill wise payment status to MSMEs be tracked
and for any delayed payment, input credit against the pending bill be denied.

In line with ICAl asking for powers of punishment for faulty accounts /audit, the existing
provisions in the Act of giving details in the Balance Sheets of amount due to SMEs and
suo-moto providing interest on delays can be used effectively.

To ensure timely implementation of MSEFC awards, steps like, freezing of bank account,
recovery proceedings under land Revenue Act, should be considered.
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If the buyer moves to Insolvency / Bankruptcy process, the pending awards of MSEFC
should be dealt as secured loans and the affected MSME as a secured creditor.

Chapter VI

Miscellaneous: Appointment of officers & penalties for contravention: filing of
memorandum, delayed payments and appointments (Sec 26, 27), Jurisdiction of Courts
(28), For Rules empowers Central Govt (Sec 29) & State Govts (Sec 30) which must be
put before the Parliament and Assemblies respectively for specified period and power
to remove difficulties (sec 31) and to repeal of delayed payment Act 1993 (sec 32).

There should be a separate section in the Act. On Ease of Doing Business under which
MSMEs should be under a single clearance system under all relevant statutes.

Exit provision should be available for entrepreneurs for winding up un-successful
enterprises
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PUNJAB
BILL NO - OF 2020
THE PUNJAB RIGHT TO BUSINESS ACT, 2020
AN
ACT

to provide for ease of doing business for the newly incorporated
Micre, Small and Medium Enterprises through an enabling eco-
system for self-declaration, exemplions, speedier approvals and
inspections to establish and operate in the State of Punjab and
matters connected tharewith or incidental tharato.

BE it enacted by the Legisiatura of the State of Punjab in the

Seventieth Year of the Republic of India, as follows: -
shiot title and 1. (1} The Act may be called the Punjab Right to Business Act,
roarETsencemesnt Em
(2} It shall come into force on and wiath effect from the date of
its publication in the Official Gazetta,
Definitians. 2. In this Act, unless the context atherwise reguires, -

(a} ‘“Approvall means acknowiedgment, no  objection
cerificate, consent, registration, permission, lcense and
such other similar instrument by whatever name called,
required under any Punjab law with regard to the
establishment or cperations of an enterprise In the State
of Punjab;

(b} “Approved Industrial Park™ means an Industrial Area,
Industrial Focal Point,  Industrial Estate, Mixed-use
Industrial Park, Special Economic fone {SEZL), Textile
Park, Biotech Park, Information Technclogy (IT) Park,
Incuestrial Township, Growth Centre, Food-Processing
Fark aor any cofther similar project approved by the
Competent Authority of the Govemment or the Central
Government, as the case may be;

[z} "Certificate of In Principle Approval” mears an approval
referred to in section & of this Act;

(d) “Competent Authority” means any depariment of agency
of the Government or a local authority, Statufory body,
State owned corporation or Board, Urban Development
Authorities or any ather autharify aor agency constitutad ar
established by any Punjab law or under administrafive
contrel of the Govermment which iz entrusted with the
powears or responsibdities to grant or issue approvals for
the establishment or operaiion of an enterprise in the
State;
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(g} “Declaration of Intent® means submission of relevant and
aceurate infarmation, by an enterprise under any Punjab
lzw for the purpose of availing of the benefit under this
Act,

ify  "Desmed Approval® means an approval deemed fo have
Been given on the expiry of a penod specified under sub-
section (3] of section 10 of this Ad;

(g} ‘District Bureau of Enterprise’ means the bureau
established under section 3 of this Act,

(h} “Enterprize” means a micro, small or medium enterprise,
as defined in clause () of section 2 of the Micro, Small
and Medium Enterprise Development Act, 200E;

(i “GSovernment” means the Govermment of the State of
Punjab;

() “Medal Agency” means the nodal agency referred to in
section 5 of this Act;

(k) “prescribed” means prescribed by rules made under this
Act;

il  “Punjab law® means any law enacted or adopted by the
Legislature of tha State of Punjab

(m) “Scruting Committee” means the committee referred to in
Section 9 of this Act; and

(m} “State” means the State of Punjab.

Establishrment of 3. (1} In order to strengthen and support the Micro, Small and

District Bureauof  Medium Enterprises at the district level, the State shall establish

SR District Bureau of Enterprise in all Districts of the State consisting of
the following, namely: -

(i) The Deputy Commigsioner Chief Executive Officer

of the district concarned;
(i} The General Manager, District  Additional Chief
Industries Centre Executive Officer

(Wi} Other Members as may be nofified by the Gowvernment

from time to time.

(2}  The respeclive District Industries Centre shall be the

sacretariat for the District Bureau of Enterprise.
Prrwers and 4. Subject to the superintendence, direction and control of the
Functions of District  Savernment, the District Bureau of Enterprise shall have the foll owing

:""“"_“f powers and perform the following functions, namely: -
NAHIRER (i) to facilitate the process of filing the Declaration of Intent
and iszuance of Cerificate of In Principle Appraval;
(i) to redress grievances of the Micro, Small and Medium
Enterprizes;
2
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(il to create awareness and capacity building of all
stakeholders including the officials of the Gowvernmeant;
and

(v} any cther function so assigned by the Government for
faciltation and promotion of Micra, Small and Meadium
Enterprises in the State

Modal Agency. 5. (1} There shall be a State Modal Agency at the State level
which shall be headed by the Direclor, Industries & Commerce
consisting of such ofher members as may be notified by the
Government from time to time. [ shall work under the overall
superintendence, direction and control of the Government.

(2} The Districi Bureau of Enterprise shall be the District

Modal Agency which shall work urder the overall superintendence,
direction and control of the Government through the State MNodal
agency.

Porwers and . (1}  The State Nodal Agency shall have the following powers

Functions of Nodal — and perform the fallowing functions, namely: -

ABACIS. {a} to monitor, supervise and review the overall functioning of

the district nodal agency,

(b} to coordinate and liaise with the concemed depatments
at State and Central level, and

(2 to review and take a decigion on the appeal filed under
clause (a) of Section 12 against the orders of District
MNodal Agency and ensure time bound redressal of
grievances,

(2} The District Modal Agency shall have the following powers

and perform the following functions, namely: -

(a} to assist and faciitate Micre, Small and  Medium
Enferprises in the State:

(o} to maintain 8 record of 'Declaration of Intent” as may be
received and o izsue a Cerificate of In Principle
Aporoval, under this Act;

(e} to review and decide the appeal filed under clause (b] of
Section 12 and ensure time bound redressal of
grievances, and

(d} to coordinate with the ofher depariments of the
Government at the district level.

(3} The Government may assign such other powers and

functions to the nodal agencies as it may deem fit for giving effect to

thie provisions of this Act.
Fling of Declaration 7, A new Micro, Small and Meadium Enterprise, willing to avail the
o [t Certificate of In Principle Approval and intending to set up its

business in the State, shal furmish to the District Nodal Agency a
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Ceclaration of Intent in the format and in the manner as may be

prescribed,
Effect of the 8 (1} A Cedificate of In Principle Approval shall act as an
Cortificats of In approval, as defined in clause (a) of Section 2 for the regulatory

Frinciple Approval cervices under the Acts specified in Section 18, for a periad of three

vears and six months from the date of its issuance,

(2} During the validity of Ceriificate of In Principle Approval,
no competent authonty shall undertake any inspecton for the
purpose of or in connection with, any approval as defined in clause
(a) of section 2, except on the basis of complaintz as specified in sub-
saction (5} of section &,

(3} A Cedificate of In Principle Approval may be issued under
gection 10 to a new Micro, Small and Medium Enterprizes being set
up in the State on recsipt of a Declaration of Intent complete in all
respects in the prescribed format

(4} The provision of a Cedificate of In Principle Approval shall
be aptional and an enterprise may choose lo availl the regular
approvals from the concemed departments at any point of time

(5} A Certificate of In Principle Approval shall not entitie a
person to use a piece of land in deviation of the land use or any
sipulations specified in the nclfied master plan or notified Local
Planning Area notified under the provisions of the Punjab Regional &
Town Planning and Development Act, 1995, The applicant shall also
adhere to the siting guidelines for sefting up of industries issued by
vanous departrments.

(G} (&l Inthe case of complaints of sariows nature, only the
Head of the concemned authorty alone may order
inspection after recording reasons in writing for such
an inspaction,

(bl The Inspecting Officer or the team of inspecting
officers (not below the rank of Joint Director) shall be
selected by a randomized computerized system.

{c) The inspection report shall b2 made available online
to the enterprise and the concerned department
within forty-eight hours after the inspection,

(7} Duwring the course of validity of the Cerificate of In
Principle Approval, the enterprize shall at any time but not kater than
three years from the date aof issue of tha Certificate, apply ta abtain all
applicable reqgular approvals from the concemed departments
through the single window system of Punjab Bureau of Investrment
Promcotion (FBIP).

Seruting Committee, 3, To examine and decide upon the applications received under
sub-section (2) of section 10, there shall be Scruting Committee for
each district in the State which shall consist of the Deputy
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Commissioner concerned and such other members as may be
prescribed. The Seruting Committee before making its decision, may
jointly or severely make a site visit, if 50 required with priar notice to
the applicant.
Applicability ofthis 110, {1} For new enferprises being set up in Approved Industrial
Actonpraposed  Paris), the nodal agency, wpon receipt of a Declaration of Intent,
:::.:r':uf shall forthwith, issue a Certificate of In Principle Approval to an
anterprise within three working days.

(2} For new enferprises being set up outside the approved

Indugtrial Park{s} and on areas, approved under the relevant Master
Plan, the decision to issue a Cedificate of In Principle Approval shall
be taken by the District Modal Agency within @ period of fifteen
working dayve in accordance with the procedure as may be
prascribed,

(3} In cage the decigsion to ksue the Cerlificate of In Principle

Approval is not taken within the stipulated period specified in sub-
sactions {1) and {2), the same shall be deemed to have been issued
by District Nodal Agency

Revoeation of A 1. (1} In the case of any willful submission of false and

Cortificate of In fraudulent information in the application or vialation af any provisions

Principle Approval. of the relevant rules, the Certificate of In Principle Approval shall be
revaked by the Nodal Agency after giving an opportunity of being
heard,

(2} In addition to any action that may be taken for viclation
urder any law or rules for the tirme being in foree, any unauthorized
canstruction shall either be demelished by the owner or by the
concemed Authority at the risk and cost of the owner.

Appeal, 12, Any eligible enterprise, which has applied or has been issued a
Certificate of In Principle Approval under this Act, may file —

(@} an appeal within a peried of thity days from the date of
rejection of application or any other cause referred o in
clause (b) to the State Nodal Agency if a Declaration of
Intentfiled for grant of the Cerificate of In Principle
Approval has been rejected by the competent authority;
and

(0} Subjectto the action taken in pursuance of the provision
of sub-B) of section 8, if an enterprize having a valid
Certificate of In Principle Approval under this Act is being
enguired or inspected or being compelled for submission
of documents for its establishment andfor operation of its
business, file an application for redressal of grievances, if
any, before the District Modal Agency.
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Protection of Action 13- N0 SUit, prosacution or other legal proceedings shall lie against
Taken in Good Faith, any officer or other employee of the Gowernment or the Nodal
agencies or any other competent autharty, for anything which s in
good faith done or intended to be done under the Act for the
facilitation of Micra, Small and Meadium Enterprises
Pervres b MEKE 14, (1} The Government may, by notification in the Official
nules, Gazette, make rules for carrying cut the provisions of this Act.
(2} Ewvery rules made by the Government under this Act, shall
be laid, as soon &5 may be, after it is made, before the House of the
State Legislature, while it iz in session, for a total percd of ten days,
which may be comprised in one session of in two or more successive
sessions, and if before the expiry of the session immediately
following the session or the successive sessions aforesaid, the
House agrees in making any modification in the rule, or the House
agrees that the rule should not be made, the rule shall thereafter
have effect only in such modified form or be of no effect, as the case
may be, however, any such modification or annulment shall be
without prejudice to the validity of anything previously done under that

e
Power to remove 15 I any difficully arises in giving effect fo the provisions of this
difficulties. Act, the State Government may, by order, not inconsistent with the

provisions of this A, remove the same:
Fravided that no such arder shall be made after the expiry of 2
period of bwo vears from the commencement of this act,

Exemption. 16, When the Sovernment or any authority under it s empowered
o exempt any enterprise fram any approval or inspection or any
provisions relating thereto under any Central Act, the Government or,
as the case may be, any such authority shall, subject to the
provisions of such Cenfral Act, exercise such powers to grant such
exemplion o an enterprise established in the Siate for &t leasl a
period of three years and 2ix monthg from the date of izsue of the
Cerificate of In Principle Approval

Savings. 17, Mothing in this Act shall be construed as exempting any
enterprise from the application of the provision of any Punjab law far
the time being in force, or any regulatory measures and standards
prescribed there-under, except to the extent expressly provided in the
At

fctto override ather 18, (1) Motwithstanding anything incansistent therewith contained

o in any other Punjab laws, for the time being in force, the provisions of
this Act shall have an overriding effect.

(2} The fallowing enactments and the provisions of these
enactments shall be deemed to have been amended if 5o required to
canform with the provisions of this Act insofar as these are necessary

to implement the provisions of thes Act, namely -
=
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Building Plan, Completion
cum  eccupancy  cerfificate
issuance of new trade
licerse under the Punjab
Muricipal Act, 1911 and the
Fumjab Municipal
Corporation Act, 1978

Services

1. Sanction of Building Plans
2. lzsuance of
Completion/Jccupation
Ceamilcate lor Buldings
3. Regisfration of Trade

License

Building Fian and change of
land wse under the Punjak
Fagional and Town Planning
and Development Act, 1985

1. Sanction of Building Fians

2. Izsuance of Completiond
Oeccupation Cerificate for
Buildings

3. Change of l[and use.

Provisional Fire Mo
Oeaction  Cerificate  and
Fire Mo Chiection Certificate
under fthe Punjab Fire
Prevenlion and Fire Safety

Act, 2004

Application  for Fire Mo
Oyechon Cerificate

Factory Building Plan and
Factory License under Lhe
Funjab Factory Rules, 1952

Approval of Factory Building
plan (except for industnes
irvolving hazardous procass
as per First Schedule of
Factoras Act, 1548)

-Rre-gnstratlnn of Shop or
Establishmant under FPunjab
Shops  and Commercial

ﬁegnstr:atmn of Shop or
Establshment

Establishimant Act, 1558

Fees, 19, The statuwtory application fee, inspection fee or any other fees
chargeable under any Punjab law, notified from time to tme, in
respect of actions, services and approval as referred in section 18
ghall be payvable onling to all the relevant authorities at the time of
fling of Ceclaration of Intent and bafore the issue of the “Cerificate of
In Principle Approval” by the applicant

Dated, Chandigarh,
the

GOVERNOR OF PUNJAB.
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